AGENDA ITEM #6

Consideration of preliminary adeption of amendments to 312 IAC 25 governing
surface mining and reclamation; Administrative Cause No. 08-067R

312 1AC 25-1-10.5 “Applicant/Violator system” defined

This definition is added as it is a term used within the federal Office of Surface Mining’s
Ownership and Control rulemaking. The Division of Reclamation must revise its
regulations for consistency as required by letter dated September 30, 2009. The addition
of this term is to provide clarity.

312 JAC 25-1-32.5 “Control or controller” defined
This definition is added as it is a term used within the federal Office of Surface Mining’s .
Ownership and Control rulemaking. The Division of Reclamation must revise its
regulations for consistency as required by letter dated September 30, 2009. The addition
of thls term is to provide clarity.

312 IAC 25-1-48 “Excess spoil” defined
This definition is modified for consistency with the federal counterpart and to provide
clarity.

312 1AC 25-1-51.5 “Federal office of surface mining applicant violator system office”
defined

This definition is added as it is a term used within the U.S. Department of Interior’s
Office of Surface Mining’s Ownership and Control rulemaking. The Division of
Reclamation must revise its regulations for consistency as required by letter dated
September 30, 2009. The addition of this term is to provide clarity. -

312 TAC 25-1-75.1 “Knowing or knowingly” defined

This definition is added as it is a term used within the U.S. Department of Interior’s
Office of Surface Mining’s Ownership and Control rulemaking. The Division of
Reclamation must revise its regulations for consistency as required by letter dated
September 30, 2009. The addition of this term is to provide clarity.

312 TAC 25-4-18 “Surface mining permit applications; compliance information”

This regulation is modified to incorporate language within the surface coal mining
permitting provisions consistent with federal counterpart regulations as required by letter
from the U.S. Department of Interior’s Office of Surface Mlmng dated September 30,
2009.

312 TAC 25-4-59 “Underground mining permit applications; compliance information”
This regulation is modified to incorporate language within the underground coal mining
permiiting provisions consistent with federal counterpart regulations as required by letter
from the U.S. Department of Interior’s Office of Surface Mining dated September 30, -
2009.

312 IAC 25-4-115.1 Post permit issuance information requirements
This regulation is modified to incorporate language consistent with federal counterpart -




AGENDA ITEM #6

regulations as required by letter from the U.S. Department of Interior’s Office of Surface
Mining dated September 30, 2009.

312 JAC 25-4-122.1 Review of director’s ownership or control listing or finding

This regulation is modified to incorporate language consistent with federal counterpart
regulations as required by letter from the U.S. Department of Interior’s Office of Surface
Mining dated September 30, 2009. :

312 JAC 25-4-122.2 Burden of proof for ownership or contro} challenges

This regulation is modified to incorporate language consistent with federal counterpart
regulations as required by letter from the U.S. Department of Interior’s Office of Surface
Mining dated September 30, 2009.

312 1AC 25-4-122.3 Written agency decision on challenges to ownership or control

This regulation is modified to incorporate language consistent with federal counterpart
regulations as required by letter from the U.S. Department of Interior’s Office of Surface
Mining dated September 30, 2009,

312 IAC 25-4-127 Permit review; revisions, renewals, and transfer, sale, or assignment of
rights granted under permits; permit revisions

This regulatmn is modified in order to provide consistency and cianty as it reiated to
statutory provisions at IC 14-34-5-8 through 8..6 -

312 JAC 25-5-7 Period of liability :
This regulation is modified to provide a provision currently contained in the federal
counterpart regulation.

312 IAC 25-5-16 Performance bond release requirements:

This regulation is modified in order to clarify notice and public input requirements
consistent with the statute and the federal counterpart.

312 TIAC 25-6-59 Surface mining; revegetation: standards for success for nonprime
farmland

This regulation is modified to provide enhanced reforestat;on alternatives for specific
forest reclamation initiatives.

312 IAC 25-6-93 Underground mining; explosives; general requirements
This regulation is modified to clarify the Division of Reclamation policy for blast designs

and monitoring while constructing underground mine facilities.

312 JAC 25-6-94 Underground mining; explosives; preblasting survey
This regulation is modified to be consistent with the statutory provision at 1C 14-34-12-2

and the federal counterpart regulation.

312 TAC 25-6-95 Underground mining: explosives: publication of blasting schedule
This regulation is modified to provide for a consistent approach between surface and
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" underground mining operations concerning publication of blasting schedules.

312 IAC 25-7-5 State enforcement: cessation orders

This regulation is modified to incorporate language consistent with federal counterpart
regulations as required by letter from the U.S. Department of Interior’s Office of Surface
Mining dated September 30, 2009

312 1AC 25-4-23 Surface mining permit applications: identification of other safety and

environmental licenses and permit
This regulation is repealed as a result of the U.S. Department of Interior’s Office of

Surface Mmmg havmg prev1ously repealed its counterpart to th1s regulatmn

312 TAC 25:-4-64 Underground mlmng perrmt apphcations, legal and ﬁnanc1al "

information; identification of other licenses and permit
This regulation is repealed as a result of the U.S. Department of Interior’s Office of
Surface Mining having previously repealed its counterpart to this regulatlon
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TITLE 312 NATURAL RESOURCES COMMISSION

Proposed Rule
LSA Document #10-

DIGEST
Amends 312 IAC 25 governing surface mining and reclamation.

312 IAC 25-1-10.5; 312 IAC 25-1-32.5; 312 IAC 25-1-48; 312 JAC 25-1-51.5; 312
JAC 25-1-75.1; 312 IAC 25-4-18; 312 TAC 25-4-23; 312 JAC 25-4-59; 312 IAC 25-4-
64; 312 IAC 25-4-115.1; 312 TAC 25-4-122.1; 312 IAC 25-4-122.2; 312 JAC 25-4-
122.3; 312 IAC 25-4-127; 312 IAC 25-5-7; 312 IAC 25-5-16; 312 IAC 25-6-59; 312
IAC 25-6-93; 312 IAC 25-6-94; 312 IAC 25-6-95; 312 JAC25-7-5 ~ . . .

SECTION 1. 312 IAC 25-1-10.5 IS ADDED TO READ AS FOLLOWS:

312 TAC 25-1-10.5 “Applicant/Violator system” defined
Authority: IC 14-34-2-1
Affected: IC 14-34

Sec. 10.5. “Applicant violator system” means an automated information system of
applicant, permittee, operator, violation and related data maintained by the federal
Office of Surface Mining to assist in implementing 312 IAC 25.

SECTION 2. 312 JAC 25-1-32.5 IS ADDED TO READ AS FOLLOWS:

312 TAC 25-1-32.5 “Control or controller” defined
Authority IC 14-34-2-1
Affected: 1C 14-34

Sec. 32.5. “Control or controller”, in the context of 312 IAC 25-4-17, 25-4-18, 25-4-
58, 25-4-59, 25-4-114, 25-4-115.1, 25-4-122.1, 25-4-122.2, 25-4-122.3, 25-4-133, and
25-7-5, means:

(1) A permittee of a surface coal mining operation;

(2) An operator of a surface coal mining operation;

(3) Any person who has the ability to determine the manner in which a surface
coal mining operation is conducted. ”

SECTION 3. 312 IAC 25-1-48 IS AMENDED TO READ AS FOLLOWS:

312 TAC 25-1-48 “Excess spoil” defined
Authority: IC 14-34-2-1
Affected: 1C 14-34
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Sec. 48. “Excess spoil” means spoil in-execess-of that-necessary-to-backfill and grade

affected-areas-to material disposed of in 2 location other than the mined-out area;
provided that spoil material used to achieve the approximate original contour or to
blend the mined-out area with the surrounding terrain in accordance with 312 IAC
25-6-34, 25-6-50, 25-6-98, and 25-6-112 in non-steep slope areas shall not be

consndered excess spml %Ehe—tefm—m&yiﬁelude—be*etﬁ—speﬂ—whefe-ﬁ—has—been

Heeéeé—tﬁesfeﬁe—&teﬂaﬁﬁfemmte—eﬂgm&l—eem’cw (Natural Resources Commzssmn

312 JAC 25-1-48; filed Jun 21,2001, 2:53 p.m.: 24 IR 3409, eff Dec 1, 2001; readopted
filed May 29, 2007, 9:51 a.m.: 20070613-IR-312070146RFA)

SECTION 4. 312 IAC 25-1-51.5 IS ADDED TO READ AS FOLLOWS:

312 TAC 25-1-51.5 “Federal office of surface mining applicant violator system
office” defined ' l

Authority: IC 14-34-2-1

Affected: IC 14-34

Sec. 51.5. “Federal office of surface mining applicant/violator system office” means
the U.S. Department of Interior, Office of Surface Mining office that maintains the
Applicant/Vio lator System,

SECTION 5. 312 IAC 25-1-75.1 IS ADDED TO READ AS FOLLOWS:

312 TAC 25-1-75.1 “Knowing or knowingly” defined
Authority: IC 14-34-2-1
Affected: IC 14-34

Sec. 75.1 “Knowing or knowingly” means that a person who authorized, ordered, or
carried out an act or omission knew or had reason to know that the act or omission
would result in either a violation or a failure to abate or correct a violation.

SECTION 6. 312 JAC 25-4-18 IS AMENDED TO READ AS FOLLOWS:

312 IAC 25-4-18 Surface mining permit applications; compliance information
Authority: IC 14-34-2-1 -
Affected: 1C 14-34; 30 CFR 778.14

Sec. 18. (a) Each application shall contain the following information:
' (1) A statement of whether the applicant, operator, or any subsidiary,
affiliate, or persons controlled by or under common conirol with the
applicant or the operator has:
(A) had a federal or state coal mining permit suspended or revoked
in the five (5) years preceding the date of submission of the
application; or
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(B) forfeited a performance bond or similar security deposited in
heu of bond.
(2) A brief explanation of the facts involved in any such suspension,
revocation, or forfeiture referred to in subd1v151on (1) including the
following:
(A) The identification number and date of issuance of the permit,
and the date and amount of bond or similar security.
(B) The identification of the authority that suspended or revoked
the permit or forfeited the bond, and the stated reasons for the
action.
(C) The current status. of the permit, bond, or similar security
involved.
(D) The date, location, and type of any administrative or judicial
proceedings initiated concerning the suspension, revocation, or
forfeiture.
(E) The current status of the proceedmgs required in clause (D).
(3) A list of all violation notices received by the applicant during the three
(3) year period preceding the application date, and a list of all outstanding
violation notices received prior to the date of the application by any
surface coal mining operation that is deemed or presumed to be owned or
controlled by either the applicant or any person who is deemed or
presumed to own or control the applicant under the definition of "owned
or controlled” and "owns and controls" in 312 TAC 25-1-94. For each
notice of violation issued under 312 JAC 25-7-6 or under a federal or state
program for which the abatement period has not expired, the applicant
shall certify that such notice of violation is in the process of being
corrected to the satisfaction of the agency with jurisdiction over the
violation. For each violation notice reported, the list shall include the
following information as applicable:
.(A) Any identifying numbers for the operation, including the
following:
(i) The federal or state permit number and MSHA number.
(ii) The dates of issuance of the violation notice and MSHA
number.
(iii) The name of the person to whom the v1olat10n notice
‘was issued.
(iv) The name of the issuing regulatory authonty,
department, or agency.
(B) A brief description of the violation alleged in the notice.
(C) The date, location, and type of any administrative or judicial
proceedings initiated concerning the violation, including, but not
limited to, proceedings initiated by any person identified in this
subdivision to obtain administrative or judicial review of the
violation.
: (D) The current status of the proceedings and of the violation
notice.
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(E) The actions, if any, taken by any person identified in this
subdivision to abate the violation.

(b) After an applicant is notified that the application is approved, butbefore the
director will not issue the permit is-issued; until the applicant shall, as applicable,
updates, corrects, or indicates that no change has occurred in the information previously
submitted under this section. After completion of this requirement, the director will
again request a compliance history report from the Applicant/Violator System to
determine if there are any unabated or uncorrected violations which affect permit
eligibility under 312 YAC 25-4. The director will request this report no more than
five (5) business days before permit issuance.

(c) The director will rely upon the violation information supplied by the
applicant, a report from the Applicant/Violator System, any other available
information to review histories of compliance with this article, the Federal Surface
Mining Control and Reclamation Act of 1977 or Public Law 95-87, and any other
applicable air or water quality laws, for entities identified under subsection (a)(1).
(d) The director must conduct the review required under 312 IAC 25-4-114(b)
before making a permit eligibility determination under part (b) of this subsection.
(Natural Resources Commission; 312 IAC 25-4-18; filed Jun 21, 2001, 2:53 p.m.: 24 IR
3444, eff Dec 1, 2001; errata filed Nov 20, 2001, 11:55 a.m.: 25 IR 1182; readopted filed
May 29, 2007, 9:51 a.m.: 20070613-IR-312070146RFA)

SECTION 7. 312 IAC 25-4-59 IS AMENDED TO READ AS FOLLOWS:

312 IAC 25-4-59 Underground mining permit applications; compliance information
Authority: IC 14-34-2-1 '
Affected: IC 14-34; 30 CFR 778.14

Sec. 59. (a) Each application shall contain the following information:
(1) A statement of whether the applicant, operator, any subsidiary, affiliate, or
persons controlled by or under common control with the applicant or the operator has:
(A) had a federal or state coal mining permit suspended or revoked in the
five (5) years preceding the date of submission
of the application; or |
(B) forfeited a performance bond or similar security deposited in lieu of a
bond.
(2) A brief explanation of the facts involved, if any such suspension, revocation,
or forfeiture referred to in subdivision (1)
has occurred, including the following:
(A) The identification number and date of issuance of the permit, and the
date and amount of bond or similar security.
(B) Identification of the authority that suspended or revoked the permit or
forfeited the bond, and the stated reasons for
the action.
(C) The current status of the permit, bond, or similar security involved.
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(D) The date, location, and type of any administrative or judicial
proceedings initiated concerning the suspension,
revocation, or forfeiture.
(E) The current status of the proceedings identified in clause (D).
(3) A list of all violation notices received by the applicant during the three (3)
year period preceding the application date, and _
a list of all outstanding violation notices received prior to the date of the application by
any surface coal mining operation that is deemed or presumed to be owned or controlled
by either the applicant or any person who is deemed or presumed to own
or control the applicant under the definition of "owned or controlled" and "owns and
controls" in 312 TAC 25-1-94. For each notice of violation issued under 312 IAC 25-7-6
or under a federal or state program for which the abatement period has not
expired, the applicant shall certify that such notice of violation is in the process of being
corrected to the satisfaction of the agency with jurisdiction over the violation. For each
violation notice reported, the list shall include the following information
~as applicable: ,
(A) Any identifying numbers for the operation, including the federal or -
state permit number and MSHA number, the
dates of issuance of the violation notice and MSHA number, the name of the person to
whom the violation notice was :
* issued, and the name of the issuing regulatory authority, department, or agency.
(B) A brief description of the violation alleged in the notice.
(C) The date, location, and type of any administrative or judicial
proceedings initiated concerning the violation,
including, but not limited to, proceedings initiated by any person identified in this
subdivision to obtain administrative
or judicial review of the violation.
(D) The current status of the proceedings and of the violation notice.
(E) The actions, if any, taken by any person identified in this subdivision
to abate the violation.
(b) After the applicant is notified that his or her application is approved, but-before the
director will not issue the permit is-issued; until the applicant, shall as applicable,
updates, corrects, or indicates that no change has occurred in the information previously
submitied under this section. After completion of this requirement, the director will
again request a compliance history report from the Applicant/Violator System to
determine if there are any unabated or uncorrected violations which affect permit
eligibility under 312 IAC 25-4-114 and 115. The director will request this report no
more than five (5) business days before permit issuance.
(c) The director will rely upon the violation information supplied by the applicant, a
report from the Applicant Violator System, any other available information to
review histories of compliance with this article, the Federal Surface Mining Control
and Reclamation Act of 1977 or Public Law 95-87, and any other applicable air or
water quality laws, for entities identified under subsection (a)(1).
(d) The director must conduct the review required under 312 1IAC 25-4-114 before
making a permit eligibility determination under part (b) of this subsection. (Natural
Resources Commission; 312 IAC 25-4-59; filed Jun 21, 2001, 2:53 p.m.: 24 IR 3461, eff



AGENDA ITEM #6

Dec 1, 2001, errata filed Nov 20, 2001, 11:55 a.m.: 25 IR 1182; readopted filed May 29
2007, 9:51 am.: 20070613-1R-312070146RFA)

-SECTION 8. 312 TAC 25-4-115.1 IS ADDED TO READ AS FOLLOWS:

312 JAC 25-4-115.1 Post permit issuance information requirements
Authority: 1C 14-34-2-1
Affected: 14-34

Sec. 115.1 (1) Within sixty (60) days of any addition, departure, or change in
position of any person identified in 312 IAC 25-4-17 and 312 JAC 25-4-58, the
permittee must provide

(A) The information required under 312 IAC 25-4-17(b)(1), (2), and (3) and

312 TAC 25-4-58(a)(3)(A), (B), and (C); and

(B) The date of any departure.

SECTION 9. 312 JAC 25-4-122.1 IS ADDED TO READ AS FOLLOWS:

312 IAC 25-4-122.1 Review of director’s ownership or control listing or finding
Authority: 1C 14-34-2-1
Affected: 14-34

Sec. 122.1 (a) Whenever an ownership or control listing or finding is made by the
department under 312 TAC 25-4-114, the applicant or a person with an interest that
is or may be adversely affected may challenge the listing or finding by submission of
a written explanation of the basis for the challenge, along with any evidence or
explanatory materials, to the Director.

(b) The provisions of this section apply only to challenges to ownership or
control listings or findings. The applicant or a person with an interest that is or
may be adversely affected may not use these provisions to challenge liability or
responsibility under any other provision of the Act or its implementing regulations.

(¢} When the challenge concerns a violation under the jurisdiction of a
different regulatory authority, the department must consult the regulatory
authority with jurisdiction over the violation and the federal Office of Surface
Mining Applicant Violator/System Office to obtain additional information.

(d) The department may request an investigation by the federal Office of
Surface Mining Applicant/Violator System Office.

(e) At any time, a person listed in the Apphcant/V iolator System as an owner
or controller of a surface coal mining operation, may request an informal
explanation from the federal Office of Surface Mining Applicant/Violator System
Office as to the ownership or control capacities shown in the Applicant/Violator
System. Under 30 CFR 773.26 the federal Office of Surface Mining
Applicant/Violator System Office will provide a response within fourteen (14) days
of such request describing the ownership or control capacities listed in the
Applicant/Violator System.
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SECTION 10. 312 IAC 25-4-122.2 IS ADDED TO READ AS FOLLOWS:

312 TAC 25-4-122.2 Burden of proof for ownersﬁip or control challenges
Authority: IC 14-34-2-1
Affected: 14-34

Sec. 122.2 (a) Upon challenge of a listing of ownership or control or a finding of
ownership or control made under 312 IAC 25-4-114, the applicant or a person with
an interest that is or may be adversely affected must prove by a preponderance of
the evidence that the challenger either:
(1) Does not own or control the entire surface coal mining operation
or relevant portion or aspect thereof; or
(2) Did not own or control the entire operation or relevant portion or
aspect thereof during the relevant time period.
(b) In meeting the burden of proof, a challenger must present rellable,
credible, and substantial evidence and any explanatory materials to the director.
'The materials presented in connection with the challenge will become part of the
permit file, an investigation file, or another public file. If requested, the director
will hold as confidential any information submitted under this paragraph which is
not required to be made available to the public under 312 TAC 25-4-15 and 113.
(c) Materials that may be submitted in response to the requirements of
subsection (b) of this section include, but are not limited to:

- (1) Notarized affidavits containing specific facts concerning the duties
performed for the relevant operation, the beginning and ending dates
of ownership or control of the operation, and the nature and details of
any transaction creating or severing ownership or control of the
operation;

(2) Certified copies of corporate minutes, stock ledgers, contracts,
purchase and sale agreements, leases, correspondence, or other
relevant company records;
(3) Certified copies of documents filed with or issued by any State,
Municipality, or Federal governmental agency; and
(4) An opinion of counsel, when supported by —

(i) Evidentiary materials;

(i) A statement by counsel that he or she is qualified to render
the opinion; and

(iii) A statement that counsel has personally and diligently

investigated the facts of the matter.

SECTION 11. 312 IAC 25-4-122.3 IS ADDED TO READ AS FOLLOWS:
312 TAC 25-4-122.3 Written agency decision on challenges to ownership or control

Authority: IC 14-34-2-1
Affected: 14-34

10
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Sec. 122.3 (a) Within sixty (60) days of receipt of a challenge under 312-IAC-25-4-
122.1, the Director will review and investigate the evidence and explanatory
materials submitted and any other reasonably available information bearing on the
challenge and issue a written decision. The decision will state the determination
whether the party in question owns or controls the relevant surface coal mining
operation, or owned or controlled the operation, during the relevant time period.

(b) The director will promptly provide the challenger with a copy of decision
by either:

(1) Certified mail, return receipt requested; or
(2) Any means consistent with the rules governing service of a
summons and complaint.

(¢) Service of the decision is complete'upon delivery and is not incomplete if
refusal to accept delivery occurs.

(d) All decisions made under this section will be posted on the
Applicant/Violator System.

(e) Any person who receives a written decision under this section shall be
entitled administrative review under IC 4-21.5. _ _

(f) Following the director’s written decision, or any decision by a reviewing
administrative or judicial tribunal, information in the Applicant/Violator System
will be reviewed to determine if it is consistent with the decision. If it is not, the
director will promptly revise the information in the Applicant/Violator System to
reflect the decision.

SECTION 12: 312 TAC 25-4-127 IS AMENDED TO READ AS FOLLOWS:

312 TAC 25-4-127 Permit reviews; revisions, renewals, and transfer, sale, or
assignment of rights granted under permits; permit revisions

Authority: IC 14-34-2-1

Affected: IC 14-34

Sec. 127. (a) A revision to a permit shall be obtained according to the following:

(1) For changes in surface coal mining or reclamation operations described in the original
application and approved under the original permit, when such changes constitute a
significant departure from the method of eenduct of conducting mining or reclamation
operations eentemplated by described in the eriginal approved permit. Changes that
constitute a significant departure shall include, but are not limited to, those that could
result in the operator's inability to comply with 312 IAC 25-6-1 through 312 IAC 25-6-
148 or present a hazard to public health and safety.

(2) When required by an order issued under section 126 of this rule. _

(3) In order to continue operation after the cancellation or material reduction of the
Hability insurance policy, or performance bond upon which the original permit was
issued,

(4) Permit revisions shall, at a minimum, be subject to the requirements of sections
108 through 123 of this rule.

(5) Any extensions to the area covered by a permit, except for incidental boundary
revisions under subsection (g), shall be made by application for a new permit and

11
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shall not be approved under section 126 of this rule, this section, and sections 128
through 134 of this rule.

A permit revision is one of the following:
(1) A significant revision described in subsection (d) of this section that is subject to
the permit application information requirements and procedures of this rule
including:
(A) notice;
(B) public participation; and
(C) notice of decision requirements; _
under IC 4-21.5-3-5 and IC 14-34-4-13 before approval and implementation.
(D) The permittee shall submit the application for revision to the director within
the time provided for under section 5(c) of this rule.
(2) A nonsignificant revision described in subsection {e) of this section that:
(A) must be reviewed by the director or the director’s designated representative
before implementation;
(B) approved in writing; and
(C) is not required to comply with the public notice and hearing requirements of
this rule for issuance of a permit or significant revision;
(3) A minor field revision described in subsection (f) of this section that:
(A) a field inspector may approve in an inspection report or on a form signed in
the field; :
(B) does not require technical review or design analysis;
(C) is capable of being evaluated in the field by the director’s designated
delegate for compliance with the requirements of subsection (b) of this section;
(D) must be properly documented by the permittee consistent with the
requirements of 312 IAC 25 concerning the proposed activities and that
documentation submitted to the Director no more than 30 days following the
date of field approval; and
(E) is not required to comply with the public notice and hearing requirements of
this rule for issuance of a permit or significant revision.
(4) A determination by the director under subdivisions (2) and (3) above is subject
to administrative review under IC 4-21.5 and 312 IAC 3-1. The division of hearings
of the commission shall, as soon as practicable, conduct any appropriate proceeding.
The request must be in writing and received by the Natural Resources Commission
within 15 days of receipt of the determination by the director.

12
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ofthisrule:

An application for a permit revision may not be approved unless the permittee
demonstrates and the director or the director’s designated representative finds that:
(1) reclamation as required by this article can be accomplished;

(2) the applicable requirements of IC 14-34-4-7 that are pertinent to the permit
revision are met; :

(3) the permit revision complies with all apphcable requirements of this rule; and
(4) no other conditions for approval of the application need to be imposed.

(d) A proposed permit revision is a s1gmficant revision if any of the following
conditions exist: :
(1) The change may result in an adverse impact beyond that previously considered,
affecting cultural resources that are listed on or eligible to be Ilsted on the:
(A) National Register of Historic Places; or
(B) Indiana state register of historic sites and historic structures establlshed
under IC 14-21-1,
(2) Blasting will be used in a manner that is likely to cause adverse impacts beyond
- that previously considered to persons or property outside the permit area.
(3) The change may result in an adverse impact beyond that prevnously considered,
affecting a water supply to which IC 14-25-4 applies.
(4) The change:
(A) requires the identification, disturbance, or handling of toxic forming or acid
forming materials in a manner different from that previously considered; and
(B) has the potential for causing an additional impact not previously considered.
(5) The change may result in an adverse impact on fish, wildlife, and related
environmental values beyond that previously considered.
(6) The addition of any following facility where the addition will cause an impact not
previously considered:
(A) a coal processing facility, except that the addition of a temporary coal
processing facility used exclusively for crushing and screening need not be
considered a significant revision; or
(B) a permanent support facility.
(7) The change will cause a:
(A) new or an updated probable hydrologic consequences determination; or
(B) cumulative hydrologic impact analysis to be required under 312 IAC 25-4-
115(a)(5).
(8) A postmining land use will be changed to any of the following:
(A) A residential land use.
(B) A commercial or industrial land use.
(C) A recreational land use.
(D) Developed water resources, as defined at 312 IAC 25-1-39, that meet the size
criteria of 30 CFR 77.216(a).

(e) A proposed permit revision is a nonsxgmficant revision if any of the followmg

conditions exit:
(1) For a surface mine within the permit area, a change of the:

13
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(A) direction of mining; or
(B) location of mining equipment.
(2) The substitution of mining equipment designed for the same purpose, the use of
which is not detrimental to the achievement of final reclamation or subsidence
control.
(3) For an underground mine, any change in the direction or location ‘of mmmg
within the permit area or shadow area in response to unanticipated events.
(4) Any other change in the mining or reclamation plan that the director reasonably
determines:
(A) will not have a significant effect on:
(i) the achievement of final reclamation plans under 312 TIAC 25-4;
(ii) subsidence control plans; and
(iii) the surrounding area; ‘
(B) does not involve significant delay in achlevmg final reclamation or significant
change in the land use; or
(C) is temporary and necessitated by:
(i) unanticipated and unusually adverse weather conditions;
(ii) other acts of God; |
(iii) strikes; or
(iv) other causes beyond the reasonable contirol of the permittee; if all steps
specified by the director to maximize environmental protection are taken.

(1) A minor field revision may include the following:
(1) Soil stockpile location and configurations.
(2) As-built pond certifications. '
(3) Minor transportation facilities changes. .
(4) Any following change for a pond:
(A) Depth.
(B) Shape.
(C) Orientation.
(5) An area for:
(A) temporary drainage control; or
(B) temporary water storage.
. (6) Equipment changes.
(7) Explosive storage areas.
(8) Minor mine management or support facility locations, except for the disposal or
storage of refuse,
(9) Adding United States Natural Resources Conservation Service conservation
practices.
(10) Methods of erosion protection on diversions.
(11) Minor diversion location changes.

() (g) Incidental boundary revision criteria consist of the following:

(1) Incidental boundary revisions are those that:

(A) do not constitute a significant departure-from revision of the method of conduct of
mining or reclamation operations contemplated by the original permit as defined
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described in subsection (&} (d);

(B) are required for the orderly and continuous mining and reclamation operation;

(C) adjoin the permit or shadow area acreage;

(D) would be mined and reclaimed in conformity with the approved permit plans; and
(E) do not exceed ten percent (10%) of the original permit acres or twenty (20) acres,
whichever is less.

(2) The aggregate of all incidental boundary revisions for the permit shall not exceed
fifteen percent (15%} of the original permit area, provided, however, the aggregate of all
incidental boundary revisions that involve coal removal shall not exceed :

ten percent (10%) of the original permit area. The director may waive the fifteen percent
(15%) aggregate limitation if the director finds all other provisions of subdivision (1) are
met and the interests of the public will not be adversely affected.

(3) A permittee may obtain an incidental boundary revision by submitting to the director
an application that shall contain the following information:

(A) The size of the original permit area, and of the additional area.

(B) The premining and postmining land uses.

(C) A showing that the other requirements of subdivisions (1) and (2) are satisfied.

- (D) A map showing the additional area to be added by the revision.

(E) Proof of the permittee's legal right to enter and conduct surface coal mining and
reclamation operations on the additional area.

(F) Any necessary plans that are not contained in the already approved permit.

(G) A statement indicating whether or not any areas unsuitable for mining as provided in
312 1AC 25-3-1 and 312 JAC 25-3-3 are contained within the proposed additional
acreage.

(4) No application for an incidental boundary revision shall be approved unless the
applicant demonstrates and the director finds the following:

(A) That reclamation as required by IC 14-34 and this article can be accomplished.

(B) The application complies with all requirements of IC 14-34 and this article.

(C) The pertinent findings required under section 115 of this rule are made. :
(5) The director shall approve or deny the incidental boundary revision within thirty (30)
days of submittal. The director may extend this thirty (30) day time limitation, where the
director finds thirty (30) days is insufficient to adequately review the application and
make the findings specified in subdivision (4).

(6) Nothing in this subsection shall be construed to alter the general requirements of 1C
14-34 and this article for submittal of fees and bond.

(7) The director may require an applicant for an incidental boundary revision to protect,
within the expanded boundaries, any historic or archaeological properties listed or
eligible for listing on the National Register of Historic Places or the Indiana state register
of historic sites and structures to prevent or minimize adverse impacts through
appropriate mitigation and treatment measures. (Natural Resources Commission; 312
IAC 25-4-127; filed Jun 21, 2001, 2:53 p.m.: 24 IR 3494, eff Dec 1, 2001, readopted filed
May 29, 2007, 9:51 a.m.: 20070613-IR-312070146RFA)

SECTION 13. 312 IAC 25-5-7 Period of Hability IS AMENDED TO READ AS
FOLLOWS
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Authority: IC 14-34-2-1
Affected: IC 14-34-3; IC 14-34-6; IC 14-34-9; 1C 14-34-10

Sec. 7. (a) Liability under the bond shall be for the duration of the surface coal mining
and reclamation operation and for a period coincident with the operator's responsibility
for revegetation requirements in 312 IAC 25-6-59 through 312 IAC 25-6-61,

312 TAC 25-6-120, and 312 IAC 25-6-122, except, with the approval of the director, a
bond may be posted and approved to guarantee specific phases of reclamation within the
permit area provided the sum of phase bonds posted equals or exceeds the total amount
required under sections 8 and 9 of this rule. The scope of work to be guaranteed and the
liability assumed under each phase bond shall be specified in detail.

(b) The period of liability shall commence after the last year of augmented seeding,
fertilizing, irrigation, or other work and shall continue for not less than five (5) years. The
period of liability shall begin again whenever augmented seeding, fertilizing, irrigation,
or other work is required or conducted on the site prior to bond release, except as
provided in 312 IAC 25-6-59. On lands eligible for remining included in permits issued
before September 30, 2004, or any renewals thereof, the liability period is two (2)

years. To the extent that success standards are established by 312 TAC 25-6-59(c)(1) or
312 TAC 25-6-120(c)(1), the lands shall equal or exceed the standards during the growing
season of the last year of the responsibility period. '

(c) A portion of a bonded area requiring extended liability because of augmentation may
be separated from the original area and bonded separately upon approval by the
depariment. Before determining that extended liability should apply to only a portion

of the original bonded area, the department shall determine that such portion:

(1) is not significant in extent in relation to the entire area under the bond; and

(2) is limited to isolated, distinguishable, and contiguous portions of the bonded area and
does not comprise scattered or intermittent occurrences throughout the bonded area.

(d) If the department approves a long term intensive agricultural postmining fand use, in
accordance with 312 IAC 25-6-64 or 312 TAC 25-6-128, the applicable five (5) year or
ten (10) year period of liability shall commence at the date of initial planting.

(e) The bond liability of the permittee shall include only those actions that the operator is
obliged to take under the permit, including completion of the reclamation plan, so that the
land will be capable of supporting the postmining land use approved under

312 JAC 25-6-64 or 312 IAC 25-6-128.

(f) Implementation of an alternative postmining land use approved under 312 IAC
25-6-64(c) and 312 1A C 25-6-128(c) which is beyond the control of the permittee,
need not be covered by the bond. Bond liability for prime farmland shall be as
specified in 312 TAC 25-5-16(d)(2). :

SECTION 14, 312 JAC 25-5-16 IS AMENDED TO READ AS FOLLOWS:
312 IAC 25-5-16 Performance bond release; requirments

Authority: IC 14-10-2-4; IC 4-34-2-1: IC 14-34-6-11

Affected: 1C 4-21.5-3; 1C 14-34-10-2; 30 CFR 800.40

Sec. 16. (a) A permittee may file a request with the department for the release of
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all or part of a performance bond or deposit. Within thirty (30) days after an application
for bond or deposit release is filed with the department, the operator shall submit a copy
of an advertisement placed at least once a week for four (4) successive weeks in a
newspaper of general circulation in the locality of the surface coal mining operation. The
advertisement must be part of any bond release application and shall include the
following:

(1) The precise location of the land affected.

(2) The number of acres.

(3) The permittee's name.

(4) The permit number and the date approved.

(5) The amount of the bond filed and the portion sought to be released.

(6) The type and appropriate dates of reclamation work performed.

(7) A description of the results achieved relative to the operator's approved
reclamation plan. |
The advertisement shall also state that any person with a valid legal interest that might be
adversely affected by release of the bond, or the responsible officer or head of any
federal, Indiana, or local governmental agency that has jurisdiction by Iaw or is
authorized to develop and enforce environmental standards with respect to the operations,
may file written comments or objections or may request a public hearing concerning the
proposed release from bond with the department within thirty (30) days after the last
publication of notice. The notice shall contain the address of the division for submission
of comment and the calendar date for the close of the comment period. In addition, as
part of any bond release application, the applicant shall submit copies of letters that the
applicant has sent to adjoining property owners, local governmental bodies, planning
agencies, and sewage and water treatment authorities or water companies in the locality
in which the surface coal mining and reclamation activities took place, providing
notification of the request to seek release from the bond.
{b) The director may initiate an application for the release of a bond. If a bond release
application is initiated by the director, the department shall perform the notification and
certification requirements otherwise imposed on the permittee under this section -
(c) The permittee shall include in the application for bond release a notarized statement
that certifies that all applicable reclamation activities have been accomplished in
accordance with the requirements of this article and the approved reclamation plan. The
certification shall be submitted for each application or phase of bond release.
(d) Within thirty (30) days after receipt of the notification and request, or as soon
afterwards as weather conditions permit, the department shall conduct an inspection and
evaluation of the reclamation work. The evaluation shall consider, among other things,
the following:
(1) The degree of difficulty to complete any remaining reclamation.
(2) Whether pollution of surface and subsurface water is occurring,.
(3) The probability pollution will continue.
(4) The estimated cost of abating the pollution.
The surface owner, agent, or lessee shall be given notice of the inspection by the director
and may participate with the department in the inspection. The department shall notify, in
writing, the permittee and any other interested person of a decision whether to release all
or part of the performance bond or deposit within sixty (60) days after receipt of the
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request if no public hearing or informal conference is held under subsection (i) or (j) or if
an informal conference is held under subsection (i) or public hearing is held under
subsection (j) within thirty (30) days after the informal conference or public hearing is
completed.

(e) The department may release the bond or deposit, in whole or in part, upon a
determination the reclamation covered by the bond or deposit or portion thereof has been
accomplished as required by IC 14-34 according to the following schedule:

(1) Phase 1. After the operator completes the backfilling, regrading, and drainage control
of a bonded area under the approved reclamation plan, sixty percent (60%) of the bond or
collateral for the applicable permit may be released.

(2) Phase II. After the operator establishes revegetation on the regraded mined lands
under the approved reclamation plan, an additional twenty-five percent (25%) of the total
original bond amount may be released. No part of the bond or deposit shall be released
under this subdivision if the lands to which the release would be applicable are
contributing suspended solids to the streamflow or run-off outside the permit area in
excess of the limitations in IC 14-34 and until soil productivity for prime farmlands has
returned to the equivalent levels of yield as nonmined land of the same soil type in the
surrounding area as determined from the soil survey performed under IC 14-34. If a
siltation structure is to be retained as a permanent impoundment, a bond release may
occur under this subdivision if provisions for sound future maintenance by the operator or
the landowner are made with the department.

(3) Phase III. The department may release the remaining bond only after the

(A) operator has successfully completed all surface coal mining and reclamation
activities required in IC 14-34, this article, or the permit; and

(B) expiration of the period specified for operator responsibility in IC 14-34- 10-2

() If the director disapproves the application for release of the bond or portion thereof,

— ~thedirector shall notify the permittee, the surety, and any person with an interest in

collateral as provided for in section 12 of this rule, in writing:

(1) stating the reasons for disapproval; and

(2) recommending corrective actions necessary to secure the release and allowing an
opportunity for a public hearing.

(g) If an application is made submitted for total or partial bond release the department
shall notify any municipality in which a surface coal mining operation is located by
certified mail at least tthty (30) days before grantmg the release

(h)

O HH tri PO

Any person with a valid legal interest that might be adversely affected by release of

the bond or the responsible officer or head of any federal, state, or local government

agency that has jurisdiction by law or is authorized to develop and enforce

environmental standards with respect to the operation may file written objections to

the proposed release and request a public hearing with the department within thirty
. (30) days after the last publication of the notice under subsection (a).

(1) Upon receipt of written objection or and a request for public hearing under

subsection &} (h), the department, at the discretion of the director, may set a dispute
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under this section for an informal conference to resolve the objection. The informal
conference shall be conducted within thirty (30) days after the close of the period
for filing written comments or objections, or requests for public hearing as

specified in subsection (a). The department shall make a record of the informal
conference unless waived by all parties, which shall be accessible to all parties in
electronic or stenographic format. The department shall furnish all parties with
written findings based upon the informal conference stating the reasons for the
findings. Conduct of an informal conference does not alter or prejudxce the rights and
responsibilities under this section of any of the following:

(1) A permittee.

(2) A person who files objections.

(3) The department.

(4) Another interested person, '

(j) If written objections and request for public hearing are filed under subsection {a}
(h) are not resolved through an informal conference, or an informal conference is not
conducted, the department shall hold a public hearing within a reasonable time following
receipt of the request. The public hearing shall be conducted as follows:

(1) The date, time, and location of the public hearing shall be sent to the permittee and
other interested parties to the hearing and advertised by the department in a newspaper
of general circulation in the county where the surface coal mining and reclamation
operation proposed for bond release is located one (1) time each week for two (2)
consecutive weeks,

(2) The requirements of IC 4-21.5-3 shall not apply to the conduct of the public hearing.
The public hearing shall be conducted by a representative of the director, who may accept
oral or written statements and any other relevant information from any party to the public
hearing. An electronic or stenographic record shall be made unless waived by all parties.
The record shall be maintained and shall be accessible to the parties of the public hearing
until final release of the applicant’s performance bond or other equivalent guarantee
under this article. The public hearing shall be conducted in the locality of the surface
coal mining operation proposed for bond release, or, at the option of the person
filing the hearing request, in Indianapolis or Jasonville.

(3) The department shall furnish all parties of the public hearing with the following:

(A) The written findings of the director based on the public hearing,

(B) The reasons for the findings.

(4) The public hearing shall be conducted within thlrty (30) days after receipt of the
‘request for the hearing or within (30) days after the date of an informal conference
under subsection (i).

(5) If all parties requesting the public hearing withdraw their request before the
conference is held, the public hearing may be canceled.

(k) For the purpose of the public hearing conducted under subsection (j), the
department shall have the authority to:

(1) administer oaths;

(2) subpoena witnesses or written or printed materials;

(3) compel the attendance of witnesses or production of the materials; and

(4) take evidence, including, but not limited to, inspections of the land affected and
other surface coal mining operations carried on by the applicant and operator in the
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general vicinity. A verbatim record, electronic or stenographic, of each public
hearing shall be made and a transcript made avallable on the motion of any party or
by order of the department.

(1) A determination by the director under the provisions of this article or IC 14-34 is
subject to administrative review—An-affected-person-may-obtain-ndministrative
review under IC 4-21.5 and 312 TIAC 3-1. The division of hearings of the
commission shall, as soon as practicable, conduct any appropriate proceeding. The
request for administrative review must be in writing and received by the Natural
Resources Commission within 15 days of receipt of the determination by the
director. (Natural Resources Commission; 312 IAC 25-5-16; filed Jun 21, 2001, 2:53
pm.: 24 IR 3506, eff Dec 1, 2001; errata filed Nov 20, 2001, 11:55 a.m.: 25 IR 1182,
Siled Apr 1, 2004, 3:00 p.m.: 27 IR 2455, eff Jan 1, 2005; errata filed Sep 8, 2004, 2:42
pm.: 28 IR 214; filed Nov 6, 2006, 8:58 a.m.: 20061206-IR-312060068FRA, eff Oct 31,
2007, except subsections (d), (e), (), (g), (W), (i), and (j), see 20071031-1R-
3120600680NA; readopted filed May 29, 2007, 9:51 a.m.: 20070613-IR-.
312070146RFA)

SECTION 15. 312 TAC 25-6-59 IS AMENDED TO READ AS FOLLOWS:

312 TAC 25-6-59 Surface mining; revegetation; standards for success for nonprime
farmland :

Authority: 1C 14-34-2-1

Affected: I1C 14-34

Sec. 59. (a) Success of revegetation is judged on the following:

(1) The effectiveness of the vegetation for the approved postmining land use.

(2) The extent of cover campared to the cover occurring in natural vegetation in the area.
(3) The general requirements of section 54 of this rule.

(b) Ground cover, production, and stocking are satisfactory if they are not less than ninety
percent (90%) of the success standard as determined by the sampling techniques under
section 60 of this rule and the statistical methodology under section 61 of this rule.

(c) Standards for success are applied.under the approved postmining land use and must
include the following conditions:

(1) For a previously mined area that was not reclaimed under sections 1 through 58 of
this rule, this section, and sections 60

through 148 of this rule, the ground cover of living plants shall be as follows:

{A) Not less than can be supported by the best available topsoil or other suitable material
in the reaffected area.

(B) Not less than the cover existing before redisturbance.

(C) Adequate to control erosion.

(2) For an area to be developed for an industrial/commercial or a residential use less than
two (2) years after regrading is completed the ground cover of living plants shall be not
less than what is required to control erosion.

(3) For pastureland, the ground cover success standard shall be one hundred percent
(100%). In addition, the production of living plants on the revegetated area shall be equal
to one (1) of the following: _ %
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(A) An approved reference area.
(B) Current Natural Resources Conservation Service predicted yield by soil map unit. If
this method is used, the standard for success shall be a weighted average of the predicted
yields for each unmined soil type that existed on the permit area at the time the permit
was issued.
(C) A target yield determined by the following formula:
Target Yield = NRCS Target Yield x (CCA/10 Year CA)
Where: NRCS Target Yield = The average yield per acre, as
predicted by the Natural Resources Conservation Service, for the crop and the soil
map units being evaluated. The most current yield information at the time of
permit issuance shall be used and shall be contained in the approprlate sections of
the permit application.
CCA = The county average for the crop for the year being evaluated as reported
by the United States Department of Agriculture crop reporting service, the Indiana
Agricultural Statistics Service.
10 Year CA = The 10 year Indiana Agricultural
Statistics Service county average, consisting of the year being evaluated and the 9
preceding years.
(D) Other methods approved by the director.
(E) The method for establishing the standard, once selected, may not be modified without
the approval of the director.
(4) For an area to be developed as a shelter belt. or-for a fish and wildlife habitat,
recreation, or forestry land use, the success of vegetation is determined on the basis of
tree, shrub, or half-shrub stocking and ground cover. The area seeded to a ground cover
is not acceptable unless the director determines the ground cover is adequate to control
erosion. Stocking rates are those in the approved permit reclamation plan and are not less
than the following:
(A) For a forestry use, four hundred fifty (450) plantings per acre forforestryuse: or
such stocking rate and species approved in the reclamation plan for a specific forest
reclamation approach.
(B) A rate appropriate to support a shelter belt or a land use (other than forestry)
described in this subsection. The rate established under this clause may be adjusted for
particular areas within a shelter belt or land use in order to support a diverse wildlife
habitat if the adjusted rate is approved in the plan of reclamation and will not result in
erosion.
(5) For an area to be used as cropland crop production on the revegetated area must be at
least equal to one (1) of the following:
(A) An approved reference area. _
. (B) Current Natural Resources Conservation Service predicted yield by soil map unit. If
this method is used, the standard for success shall be a weighted average of the predicted
yields for each unmined soil type that existed on the permit area at the time the permit
was issued.
(C) A target yield determined by the following formula:

Target Yield = CCA x (NRCSP/NRCSC)
Where: CCA = The county average for the crop for the year being evaluated as
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reported by the United States Department of Agriculture crop reporting service,
the Indiana Agricultural Statistics Service.

‘NRCSP = The weighted average of the current Natural Resources Conservation
Service predicted yield for each croppable, unmined soil that existed on the
permit area at the time the permit was issued.

NRCSC = The weighted average of the current Natural Resources Conservation
Service predicted yield for each croppable, unmined soil that is shown to exist in
the county on the most current county soil survey.

A croppable soil is any soil that the Natural Resources Conservation Service has
defined as being in capability Class [, 11, IT, or IV.

(D) Other methods approved by the director.

(E) The method for establishing the standard, once selected, may not be modified without

the approval of the director.

(6) A crop grown to demonstrate satisfaction of the requirements of subdivision (5) must

be one (1) or more of the crops listed in 312 TAC 25-1-33 and as specified in the

reclamation plan. An adjustment to predicted crop yields may be made according to

accepted agronomic practices, after consultation with the Natural Resources Conservation

Service or other sources approved by the director for factors, including disease, weather,

tillage management, pests, and seed or plant selection.

{7) The aggregate of the barren areas within an area under evaluation must not exceed

five percent (5%) of the area. Revegetation is not successful unless each barren area

within an area under evaluation is as follows:

(A) Smaller than seven hundred fifty (750} square feet.

(B) Completely surrounded by desirable vegetation.

(C) In compliance with sections 11 and 50 of this rule.

(d) A single reference area may be used for more than one (1) permit area if the
‘requirements of this subsection are met with respect to each permit area. A reference

area used, to establish success standards under this section must meet the following -

requirements:

(1) If the area to be represented contains more than fifty (50) acres, the reference area

shall contain at [east five (5) acres unless the director approves a smaller area. If the area

to be represented contains less than fifty (50) acres, the reference area shall be the greater

of:

(A) ten percent (10%) of the area to be represented; or

(B) one (1) acre. _

(2) Each reference area shall be representative of the geology, soils, slopes, and

vegetation of the area to be represented.

(3) Management of the reference area shall be identical to the area to be represented.

(4) Each reference area must be located within twenty (20) miles of the area to be

represented.

(5) Right-of-entry on the reference area for the authorized representatives of the director

must be secured by written agreement or consent for the entire period in which the

reference area will be used.

(e) In determining the period of responsibility under 312 IAC 25-5-7, the director may

approve selective husbandry practices (except for augmented seeding, fertilization, or

22



AGENDA ITEM #6

irrigation) without extending the period of responsxblhty for revegetatlon success and
bond liability if:

(1) the selective husbandry practices can be expected to continue as part of the
‘postmining land use; or '

(2) discontinuance of the practices after the 11ab111ty period wﬂl not reduce the probability
of permanent revegetation success.

(£) Selective husbandry practices that may be approved under subsection (e) are normal
conservation practices within the region for unmined lands having land uses similar to the
~ approved postmining land use of the disturbed area and may include the following;:

(1) Disease, pest, and vermin control.

(2) Repair of rills and gullies.

(3) Pruning, reseeding, or transplanting specifically necessitated by these practices.

(g) The success standards identified in subsection (¢) shall be met during the growing
seasons of any two (2) years of the responsibility period, except the first year, for
cropland or pastureland. The success standards for any other land use are measured by
the last year of the responsibility period. (Natural Resources Commission; 312 IAC 25-6-
59; filed Jun 21, 2001, 2:53 p.m.: 24 IR 3537, eff Dec 1, 2001; errata filed Aug 17, 2001
1:50 p.m.: 25 IR 106; readopted filed May 29, 2007, 9:51 a.m.: 20070613-IR-
312070146RFA)

SECTION 16. 312 TAC 25-6-93 IS AMENDED TO READ AS FOLLOWS:

312 JAC 25-6-93 Underground mining; explosives; general requirements
Authority: IC 14-34-2-1 '
Affected: IC 14-34

Sec. 93. (a) This section and sections 94 through 97 of this rule apply enly to surface
blasting activities incident to underground mining;includinginitial rounds—of. These
rules do not apply when blasts are detonated, for slopes; and shafts, and-similar
aetivities at depths greater than fifty (50) vertical feet below the original ground
surface.

(b) Each permittee must comply with Indiana and federal laws which regulate the use of
explosives. '
(c) All blasting operations conducted after July 1, 1987, shall be conducted under the
direct supervision of a certified blaster.

(d) A permittee must comply with the following blast design requirements:

(1) An anticipated blast design shall be submltted if’ blasting operations will be

conducted within:

(A) one thousand (1,000) feet of any building used as a dwelling (not owned by the
permittee), public building, school, church, or community or institutional building;
or -

(B) five hundred (500) feet of an active or abandoned underground mine. s-of

(2) The blast design may be presented as part of a pemnt apphcatlon or at a time, prmr
to the blast, approved by the director. :
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(3} The blast design shall contain sketches of the typical drill patterns, delay periods,
and decking and shall indicate the type and amount of explosives to be used, critical
dimensions, and the location and general description of the structures to be protected,
as well as a discussion of design factors to be used, that protect the public and meet the
applicable airblast, ground-vibration, and flyrock standards of section 96 of this rule.
(4) The blast design shall be prepared and signed by a certified blaster.
(5) The director may require changes to the design submitted if necessary o protect
public safety or prevent damage to structures described in subdivision (1).
(e) The certified blaster and at least one (1) other person shall be present at the firing of a
blast. The certified blaster shall either physically detonate the charge or give the order to
detonate the charge.
(f) Each person responsible for blasting operations at a blast site shall be familiar with the
approved blasting plan, and site-specific performance standards.
(g) Each person responsible for blasting operations shall possess a valid certification
under 312 TAC 9. A certified blaster must make all decisions concerning the folowing:
(1) Blast hole size, spacing, or depth, |
(2) The quantity of explosives in each hole.
(3) The total quantity of explosives to be detonated.
(4) The delay periods to be used.
(Natural Resources Commission; 312 IAC 25-6-93; filed Jun 21, 2001, 2:53 p.m.: 24 IR
3358, eff Dec 1, 2001; readopted filed May 29, 2007, 9:51 a.m.: 20070613-IR-
312070146RFA)

SECTION 17. 312 IAC 25-6-94 IS AMENDED TO READ AS FOLLOWS:

312 TAC 25-6-94 Underground mining; explosives; preblasting survey
Authority: IC 14-34-2-1
Affected: IC 14-34

Sec. 94. (a) At least thirty (30) days before the initiation of blasting, the permittee shall
notify in writing all residents;—eperaters—ef pipeline; or owners of dwellings or other
structures located within one-half (1/2) mile of the permit area how to request a
preblasting survey. ‘
(b) The applicant or permittee shall eause-the notify the public by publication, at least
once a week for four (4) consecutive weeks in a'local newspaper of general circulation in
the county in which the blasting will occur, ef-anetification that the—applicant—or
permittee they will conduct a preblasting survey upon the request by a resident or owner
of a manmade dwelling or structure within one (1) mile of any portion of the permit area,
A copy of the public notice and publisher's affidavit or other proof of publication shall be
filed with the director not later than four (4) weeks after the last date of publication.

(c) On the written request to the director or the permittee by a resident or owner of a
dwelling or structure that is located within one (1) mile of any surface-blasting-activity
portion of the permit area covered by section 93 of this rule, this section, and sections
96 through 97 of this rule, the permittee shall promptly conduct a survey of the dwelling
or structure and promptly submit a report of the survey to the director and to the person
requesting the survey. If a structure is renovated or added to subsequent to a survey, upon
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request by the resident or owner, a survey of the additions or renovations shall be
performed by the permittee under this section.

{d) The survey shall determine the condition of the dwelling or structure and shall
document any preblasting damage and other physical factors that could reasonably be
affected by the blasting. Assessments of cisterns, wells, other water systems, pipelines,
cables, transmission lines, and similar structures warrant special attention. Assessment of
these structures may be limited to surface condition and other readily available data.

(e) A written report -of the survey shall be prepared and signed by the person who
conducts the survey. Copies of the report shall be promptly provided to the person
requesting the survey and to the director. If a preblasting survey is conducted by a
permiitee upon its own initiative as part of a voluntary program to encourage all dwelling
owners to have preblasting surveys, where no request for a preblasting survey has been
made of the director or the permittee, the survey need not be submitted to the director. If
the person requesting the survey disagrees with the results of the survey, that person may
notify in writing both the permittee and the director of the specific areas of disagreement.
() All survey requests received by the permittee more than ten (10) days before the
planned initiation of blasting shall be completed by the permittee before the initiation of
blasting. A request received less than ten (10) days before the initiation of blasting shall
be completed promptly but need not be completed prior to initiation of blasting.

(Natural Resources Commission; 312 IAC 25-6-94; filed Jun 21, 2001, 2:53 p.m.: 24 IR
3559, eff Dec 1, 2001, readopted filed May 29, 2007, 9:51 a.m.: 20070613-IR-
312070146RFA)

SECTION 18. 312 IAC 25-6-95 IS AMENDED TO READ AS FOLLOWS:

312 1AC 25-6-95 Underground mining; explosives; publication of blasting schedule
Authority: 1C 14-34-2-1
Affected: IC 14-34

Sec. 95. (a) Blasting schedule publication and distribution requirements are as follows:
(1) Each permittee shall publish a blasting schedule at least ten (10) days, but not more
than thirty (30} days, before beginning a surface blasting program in which blasts that
use more than five (5) pounds of explosive or blasting agent are detonated. The
blasting schedule shall be published in a newspaper of general circulation in the
locality of the blasting site. '
(2) Copies of the schedule shall be distributed to local governments and public utilities
and by mail to each residence within one-half (1/2) mile of the proposed blasting area
described in the schedule.
(3) The permittee shall republish and redistribute the schedule pursuant to subdivisions
(1) and (2) at least every twelve (12) months.
{b) Blasting schedule contents. The blasting schedule shall contam at 2 mimimum, the
following:
(1) Identification of the specific areas in which blasting will take placeg .
(2) Days and time periods when explosives are to be detonateds .
(3) Methods to be used to control access to the blasting area; .
(4) Types and patterns of audible warnings and all-clear signals to be used before and
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after blasting. .

(5) Name, address and telephone number of the permittee.
(c) Before surface blasting in areas or at times not in a previous blasting schedule, the
permittee shall prepare a revised blasting schedule and shall publish and distribute the
revised schedule according to the procedures in subsections (a) and (b) of this section.
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(d) A copy of the public notice and publisher's affidavit or other proof of publication of
the public notice required by subsections (a) and (c) shall be filed with the director not
later than four (4) weeks after the last date of publication. (Natural

Resources Commission; 312 IAC 25-6-95; filed Jun 21, 2001, 2:53 p.m.: 24 IR 3559, eff
Dec 1, 2001; readopted filed May 29, 2007, 9:51 a.m.: 20070613-IR-312070146RFA}

SECTION 19. 312 IAC 25-7-5 IS AMENDED TO READ AS FOLLOWS:

312 IAC 25-7-5 State enforcement; cessation orders
Authority: IC 14-34-2-1
Affected: 1C 14-34-3-1; IC 14-34-10-2; IC 14-34-15-6

Sec. 5. (a) An authorized representative of the director, when conducting an inspection,
shall immediately order a cessation of the portion of the surface coal mining and
reclamation operation relevant to the condition, practice, or violation if he finds any
condition or practice, or any violation of IC 14-34-10-2, or any condition of a permit
required by IC 14-34-3-1, or any condition of an exploration approval which condition,
practice, or violation:

(1) creates an imminent danger to the health or safety of the public; or

(2) is causing, or can reasonably be expected to cause, significant

imminent environmental harm to land, air, or water resources.

(b) An authorized representative of the director shall immediately issue a
cessation order to any person who does not hold a valid permit to conduct those
operations. _

(c) Where the director or the director's authorized representative finds that the
ordered cessation of surface coal mining operation, or any portion thereof, will not
completely abate the imminent danger to health or safety of the public or the significant
imminent environmental harm to land, air, or water resources in the most expeditious
manner physically possible, the director shall, in addition to the cessation order, impose
affirmative obligations on the permittee requiring him to take whatever steps the director
deems necessary to abate the imminent danger or the significant environmental harm.
The order shall specify the time by which
abatement shall be accomplished. _

(d) When, on the basts of an inspection, an authorized representative of the
director, for good cause shown and upon written findings, finds that a notice of violation
has been issued under section 6(a) of this rule and the person to whom it was issued fails
to abate the violation within the abatement period fixed or subsequently extended by the
authorized representative, he or she shall immediately order a cessation of coal - -
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exploration or that portion of the surface mining and reclamation operations relevant to
the violation. ' '

* (e) A cessation order issued under this section shall require the person to whom it
1s issued to take the steps necessary to abate the violations covered by the order in the
most expeditious manner physically possible. '

(f) A cessation order issued under this section shall be in writing, signed by the
authorized representative who issues it, and shall set forth with reasonable specificity:

(1) the nature of the condition, practice, or violation;

(2) the remedial action or affirmative obligation required, if any, including
interim steps, if appropriate;

(3) the time established for abatement, if appropriate, including the time
for meeting any interim steps; and

(4) areasonable description of the portion of the coal exploration or
surface coal mining and reclamation operation to which it applies.

(2) An authorized representative of the director may modify, terminate, or vacate
a cessation order for good cause and may extend the time for abatement if the failure to
abate within the time previously set was not caused by lack of diligence on the part of the
person to whom it was issued.

(h) An authorized representative of the director shall terminate a cessation order
by written notice to the person to whom the order was issued:

(1) for a cessation order under subsection (a) or (b), when the authorized
representative of the director determines that the condition or practice
resulting in the issuance of the cessation order has been abated; or

(2) for a cessation order under subsection (d), when steps necessary to
abate the violations covered by the order have been completed.

(i) Termination of a cessation order shall not prohibit the director from assessing
civil penalties for those violations under sections 13 through 21 of this rule,

(i) The order shall remain in effect until the condition or practice resulting in the
issuance of the cessation order has been abated or until vacated, modified, or terminated
in writing by an authorized representative of the director or until the order expires under
IC 14-34-15-6(d).

(k) Within 30 days after a cessation order is issued under this section or under 30
CFR 843.11, (except where an administrative law judge or a court of competent
jurisdiction grants a stay of the cessation order is and the stay remains in effect), the
permittee shall provide the director with written documentation to establish one (1) of the
following:

gy There has been no change since the immediately proceeding
submittal of information under 312 IAC 25-4-17.
(2) The information required from a permit application by 312 TAC
25-4-17, if not previously submitted. -
3) The information needed to correct or update (to the date of the
cessation order) information previously submitted and corrections or
updates as needed. _
~ (I) The director, within sixty (60) days after issuing a cessation order, shall
notify, in writing, any person who has been identified under subsection (k) and 312 IAC
25-4-17 as owning or controlling the permittee, that the cessation order was issued and
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that the person has been identified as an owner or controller.

(m) Any determinations made under this section shall be in writing and shall
contain a right of appeal under IC 4-21.5. (Natural Resources Commission; 312 IAC
25-7-5; filed Jun 21, 2001, 2:53 p.m.: 24 IR 3592, eff Dec 1, 2001, errata filed Nav 20,
2001, 11:55am.: 25 IR 1182; readoptedfled May 29, 2007, 9:51 a.m.: 2007061 3-1IR-
31 20701 46RFA)

SECTION 20. THE FOLLOWING ARE REPEALED: 312 IAC 25-4-23, 312 IAC 25-
4-64
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_--Mr. Bruce Stevens, Division Director .
Department of Natural Resources
Division of Reclamation

R.R. 2, Box 129
Jasonville, IN 47438-9517

Dear Mr. Stevens:

The Office of Surface Mining Reclamation and Enforcement (OSM) hias published a series of
changes to the Ownership and Control (O&C) and related rules. The changes relate to cerfain
regulatory definitions and provisions pertaining to review of applications; permit cligibility;
application information; applicant, operator, and permittee information; automated information
entry and maintenance; permit suspension and rescission; ownership and control findings and
challenge procedures; transfer, assignment, or sale of permit rights; and alternative enforcement.
Some of these changes are in response to Federal Courf decisions addressing challenges to our
ralemaking efforts, All litigation and court challenges to these rules have now been seftled,
withdrawn, and/or dismissed. ' '
Under 30 CFR 732.17(d), OSM must notify States of al] changes in the Act and the Federal
regulations which will require an amendment to the State program. Pursuant to 30 CFR
732.17(c), OSM must also notify States whenever it determines that such amendments are in fact
required. In compliance with these regulations, OSM has determined that you must amend

Indiana’s Regulatory Program 1o be no less effective than the recent changes to the Federal
regulations. Enclosure A is a table listing the portions of the Federal Regoiations where OSM

has determined Indiana’s regulatory program is less effective.

The second enclosure relevant fo these rule changes is:

Inclosure B) Major Program Changés as a Result of the October 28, 1994; December 19,
2000; and December 3, 2007 Federal Regulations at 30 CFR Parts 701, 773,
774, 778, 840, 843 and 84,
The following three Federal Register notices contain the specifics regarding the aforementioned
changes. Please contact your OSM Field Office Director if you would like electronic versions of

these notices. .
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i) Final Federal Register notice - Ownership and Control; Permit and Application
Information; Transfer, Assignment, or Sale of Permit ri ghts — published December 3, 2007

(72 FR 68000).

2) Final Federal Register notice - Application and Permit Information Requirements; Permit
Eligibility; Definitions of Ovwmership and Control; the AVS; Alternative Enforcement —
published December 19, 2000 (65 FR 79582).

3) Final Federal Register notice - Use of the AVS in Surface Coal Mining and Reclamation
Permit Approval; Standards and Procedures for Ownership and Control Determinations .-

published on October 28, 1994 (59 FR 54306).

In accordance with 30 CFR 732.17(f)(1), T am requesting thal, within 60 days of this letter, you
submit either a proposed writien amendment or a description of an amendment to be proposed in
response to the revised Federal regulations, and a timetable for enactment. The timetable should
include the dates by which you infend to submit the amendments and a schedule for the State
legislative and rule taking procedures, If you believe no amendment is necessary in a specific
instance, please so advise and OSM will consider any rationale you wish to submit.

Below is a link to OSM Directive STP-1 wlzich ma

y assist you in better understanding the
amendment submittal and review processes. : - :

hitp/www osnire, gov/fzuidancefdirectivcs/di;ective944nc.ndf‘

Please address _a!l'submittals o Andrew R, Gilmore, Chief, Alton Field Division, If you have
any questions or requests for assistance, please call Andrew R. Gilmore at (317)226-6700.

Sincerely,

G [ Batoren
~ Brvin J. Barchenger o
Regional Director

Enclosures {2)

ce: Andrew R, Gilmore, Chief, ARD
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Enclosure A
I_ndiana

30 CFR Sections Where the State Pl‘oﬁrmn'i's Less Effective

773.11 {a)(1}, (a)(2), (a}(3), (a}(4), {b)

Review of Compliance History

773.12{c) . _

Permit Efigibility Determination

773.26 {a), {b), {c}, {d), (e}

How to Challenge and Ownership or Control Listing or Finding

773.27 {a), (a){1), (a){2), (b}, (c), (M), {c}2), (3], (cHaY, (HaX), (AN, (cHa)(i)

Burden of Proof for Ownership or Control Challenges

773.28 (a), (b), (b}1), (b}{2), (c), {d), {e), (f}
Written Agency Decision on Challenges to Ownership or Control Listings or Finding

774.12 {c}, (c)(1}, {c)(2} .
Post-permit Issuance Information Requirements for Permittees

WHW?MMJMINN' s 4
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MAJOR PROGRAM CHANGES AS A RESULT OF THE
OCTOBER 28, 1994; DECEMBER 19, 2000; and DECEMBER 3, 2007
FEDERAL REGULATIONS AT
30 CFR PARTS 701, 773, 774, 778, 840, 843 AND 847

(59 FR 54306, 65 FR 79582 AND 72 FR 68000) . -

IMPORTANT! This Natrative documents onl y those rule changes that may be considered ma jor
changes, It does not address or include the net results of al] changes from the 2000 and 2007 rules.

For complete documentation of all rule language and rule organizational changes, refer to the Side-
by-Side Rule Changes Template. ' o

A, 30 CFR 701.5 Definitions

[iusert State counterpart or state that there is No State Cown terpart}

I. Applicant Violator System or dVS means an automated information systen of
-applicant, permittee, oparator, vioclation and related data OSM maintainsg to assist
in implementing the Act, : '

[2000 rule, 65 FR 79662]

“Note: The preambie discussion for the 2000 amendment can be found at 65 FR 79594,

774, and 778 of this chapter,

2. Control or aontroller, when used in parts 773,

refers to or means-——-
(2} A permittee of a surface coal mining operation;

(b} An operator of a surface cozl mining operation; or
(¢) Any person who has the ability to determine the manner in which a surface

coal mining operation is conducted,

{2007 rule, 72 FR 68029]

Note: In the 2000 sule, we defined control seperately from ownership (the previous regulations
defined a compound term, ““owns or controls’ and ‘owned or controlled, ™ discontinued the use of
rebuttable presumptions of ownership or control (e.g., an officer or director was previously presumed
to be an owner or controller), and provided examples of persons who may be controllers. See
preamble discussion for the 2000 amendments at 65 FR 79504-79595 ; 79596479604,

In the 2007 rule, we continued to define control separately from ownership, retained the flexible
“ability to determine” standard, removed cettain specific categories of controllers (e.g., pencral
partners in a partnership) from the definition (because if these persons are controllers then they can be
captured under the “ability to determine” standard), and removed the examples of control. See

preamble discussion for the 2007 amendments at 72 FR 68003.

3. Knowing or knowingly means that a person who awthorized, ordered, or carried
oukt an act or omission knew or had reason to know that the act or omission would

result in either a viclation or a failure to abate or ¢orrect a violation.

{2000 rule, 65 FR 79662]
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Note: In the 2000 rule, we broadened the scope of the definition and replaced the term “individua”
with the term “person” so as to include business entities. See preamble discussion for the 2000

amendment at 65 FR 79604-79605.

4, Own, owner, or ownership, as used in parts 773, 774, and 778 of this chapter
{except when used in the context of ownership of real property), means being a
‘sole proprieter or owning of record in excess of 50 percent of the voting
securities ox other instruments of ownership of an entity.

{2007 rule, 72 FR 68029]

Note: In the 2000 rule, we defined control separately from ownership (the previous regulations
defined a compound term, “‘owns or controls' and ‘owned or controlled ™ We revised the definition

to include sole proprietors, added a reference to confrolling instruments of ownership, and clarified
that the definition did not apply to ownership of real property. See preamble discussion for the 2000

amendments at 65 FR 79594.79596.

In the 2007 rule, we removed the reference to controlling instruments of oWnership; we found that
reference to “control” concepts was confusing, given that controf is a separately defined term. Instead,
we used the term “owning of record,” which is found in the Act. See preamble discussion for the 2007

amendment at 72 FR 68005-68007.

Transfexr, assignment, or sale of permit rights means a change of a permittee,

5.

[2007 rule, 72 FR 68029]

Note: In the 2007 rule, we removed the effects of any definition of ownership or conirol on the
definition of transfer, assignment, or sale of permir Figthis or the implementing procedures. The new
definition is a better reflection of the Act and removes confusion by disentangling transfer,
assignment, or sale of permit rights from section 510(c) of SMCRA. See preamble discussion for the

2007 amendment at 72 FR 68008-680106.

0, Vielation, when used in the context of the permit application information or
permit eligibility reguirements of sections 507 and 510{c) of the Act and related

regulations, means -—-
{1) A failure to comply with an applicable provision of a Federal or State

law or regulation pertaining to air or water environmental protection, as
evidenoed by a written notification from a governmental entity to the responsible

person; or
(2} A noncompliance for which 0OSM has provided one or more of the following
types of notice or s State regulatory authority has provided eguivalent notice
under corresponding provisions of a State regulatory program --
(i} A notice of violation under § 843.12 of this chapter.
{ii} A cessation order under § 843.11 of this chapter.
{iii) A fimal order, bill, or demand letter pertaining to a delingquent civil

penalty assessed under part 845 or B46 of {his chapter.
{iv) A bill or demand letter pexrtaining to delinguent reclamation fees owed

under part B70 of this chapter.
(v) A notice of bond forfeiture under § 800,50 of this chapter when -~

(A) Ona or mere violations upon which the forfeiture was based have not baen

abated or corrected;



(B) The amount forfeited and collected is insufficient for full reclamation
under § 800.50(d) (1) of this chaptex, tha regulatory authority orders
reimbursenent for additional reclamation costs, and the person has not

complied with the reimbursement order; or
{C}) The site is coveraed by an alternative bonding system approved under s

800.11 (e} of this chapter, that systenr requizres reimbursement of any
reclamation costs incurred by the systam above those covered by any site-
specific bond, and the person has not complied with the reimbursement

requirement and paid any associated penalties,

{2000 rule, 65 FR 79662 & 79663]

Note: In the 2000 rule, this term was defined for the first time and separately from violation notice to

distinguish action or inaction that constitutes 2 violation from the written notification of a violation,

The definition added a new violation type at (2) (v), when the amount forfeited and collected is
insufficient for full reclamation, the regulatory authority is authorized to order reimbursement of the

additional reclamation costs. See 2000 rule preamble discussion beginning at 65 FR 79605.

7. Vielation, faillure or refusal, for purposes of parts 724 and 846 of this

chapter, neans -—
{1} A failure to comply with a condition of a Federally-iss

other permit that 0SM is directly enforeing under section 5

the regulations implementing those sections; or
{2) A failure or refusal to comply with any order issued under section 521 of the

aAct, or any order incorporated in a final decision issued by the Secretary under
the Act, except an order incorporated in a decision issued under section S$18(h) or

section 703 of the aAct,
[2000 rule, 65 FR 79663)

Note: This definition was clarified in the 2000 rule as being applicable only to parts 724 and 846
(Individual Civil Penalties) of the regulation. See 2000 rule preamble discussion at 65 FR. 79606.

uad pexmit ox of any
02 ox 521 of the Act or

notification from a regulatory

8. Violation notice means any written
specified in the definition of

avthority or other governmental entity, as
violation in this section. [2000 rule, 65 FR 79663]

Note: The revised definition clarifies that the term means the writfen notification of a violation from a
regulatory authority or other povernmental entity. See 2000 rule preamble discussion at 65 FR 79605.

oxderad or carried

9. Willful or Willfully means that a person who authorizad,
he failure to abate

out an act or onission that resulted in either a violation or &

or correct a violation acted -~
(1} Intentionally, voluntarily, or consciously: and
{2) With intentional disregard or plain indifference to legal requirements.

[2000 rule, 65 FR 79663]

Note: In the 2000 rule, we clarified that the term applies to violations, failures to abate or correct
violations, and the scope is broadened from “individ uals™ to person(s) to include business entities. See

]

2000 rule preamble discussion beginning at 65 FR 79606. | |
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10. The definition of “Willful violation” was removed from the Federal regulations. {2000 rule, 65
FR 79662]. .

U*B. 30CFR7245  Defmitions.

[insert State counferpart or state that there is No State Coun ferpart]

i Section 724.5, Definitions, was removed from the Federal regulations in the 2000 rule. the section
contained the definitions for “knowingly,” now knowing or knowingly, violation, failure or refusal,
cand “willfully,” now willful or willfully. All three definitions were revised and moved to 30 CFR
w701.5. See 2000 rule, 65 FR 79663, and the preamble discussions at 65 FR 79604-79605 and 79606-

2 79607.
30 CER #73.5 Definitions.

[insert State counterpart or state that there is No State Counferpsrt]

I

g The contents of previous § 773.5 was removed from the Federal regulations and the section

ER)

Kilesignation has been reassigned in the total reorganization of Part 773. The surviving definitions for

| Arplicant/Violator System (4VS), “Owned or controlled and owns or controls,” and Violation notice
ere revised and moved to 30 CFR 701.5. The permanently removed definitions are “Federal
siolafion notice,” “State violation notice,” and “Ownership or control link.” See 2000 rule, 65 FR

Gy

279663, and the preamble discussion at 65 FR 79607,

R

). 30 CER Part 773 Requirements for Permits and Permit Processing

e

[insert State counterpart or state that there is No State Counterpart}

gart 773 has been completely reorganized. The reorganization includes new sections, removed
frections, revised section headings, and significant revisions of previous sections and provisions. The
Jjeorganization of this part clarifies the permit eligibility review process, permit eligibility
eterminations and the presumption of NOV abatement, AVS data entry requirements, written
ndings of the permit eligibility determination, suspension and revocation of permits, and challenges
f ownership and control fistings and findings. See 65 FR 79663-79667 and the preamble discussions

5
h

65 FR 70607-79641.

Icase refer to the Rule Changes Side-by-Side Template to see the revised Table of Contents for Part
3.

K. Application and Permit Review Requirements

1. 30 CFR773.7  Review of permii appiications,



[insert State counterpart or state that there is No State Counierpart]

(a) The regulatory authority will review an application for a permit, revision, or
Jections submitted; and recoxds of any informal

renewal; written comments and ob

conference or hearing held on the application and issue a written decision, within
a reasonable time set by the regulatory authority, either granting, requiring
modification of, or denying the application. If an informal conference is held
under § 773.6{c} of this part, the decision will be made within 60 days of the

close of the conference. . _ . _
(b} The applicant for a permit or revision of a permit shall have the burden of

establishing that his application is in complianoe with all the requirements of

the regulatory program. _
[2000 rule, 65 FR 79663 (redesignation only) and 2007 Rule, 72 FR 68029]

Note: The 2007 rule corrects a cross-reference and eliminates a cross-reference that is no longer

necessary under the revised regulatory scheme,

30 CFR 773.8 General provisions for review of permif application

2,
information and entry of information into AVS.

[insert State counterpart or state that therc is No State Counterpart]

() Based on an administratively complete application, we, the regulatory o
must undertake the reviews reguired under §§ 773.95 through 773.11 of

authority,
this part,
{b) We will enter into AVS ~- .
{1} The information you are regquired to submit under §§ 778.11 and 7IB.12{cYaf
this subchapter.

subchaptex pertaining to

(2} The information you submit under § 778.14 of this
abatement or correcétion

violations whiech are unabated or vhneoorrected after the
period has expired.

(¢) We must vpdate the information referred to in paragraph (b} of this section in
AVS upon ocur verifiecation of any additional information submitted ox discovered
during our permit application review, _

{2000 rule, 65 FR 79663 and 2007 rule, 72 FR 68029]

Note: Created from regulatory previously found in separate provisions in Part 773 and provisions in
the Memoranda of Understanding between OSM and States concerning AVS operation, this section

includes a new requirement to enter Notice of Violations (NOVs} into AVS if they remain unabated or o

uncorrected after the period for abatement or correction has expired, See the 2000 rule preamble

discussion at 65 ER 79605 of the definitions of Violation and Violation nolice,

In the 2007 rule, we amended certain cross-references based upon other changes in the rulemaking,

3, 30 C¥R 773.9 Review of applicant and operator infermation.

[insert State counterpart or state that there is No State Counterpart]

(a) We, the regulatory autherity, will rely upon the information that you, the

applicant, are required to submit undey § 778.11 of this subchapter, informabtion

from AVS, and any other availzble information, to review vou and you .
organizational structure and ownership ox control relationships. RECEWED
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(b) We must conduct the review required under paragraph {a) of this section before
making a permit eligibility determination under § 773.12 of this part.

{2000 rule, 65 FR 79664 and 2007 rule, 72 FR 68029)

Note: This section was newly constructed in the 2000 rule. It is the first of a three-part review process
and revises the previous review process. The revised process clarifies the review requirements leading
to a permit eligibility determination, The preamble discussion in the 2000 rule language is at 65 FR

79612-79614,

In 2007, this section was revised such that controllers are no longer required to be disclosed by
applicanis and their operators under §778.11. Therefore, the reference to controllers in application
reviews has been removed. See preamble discussion in the 2007 rule at 72 FR 6801 0-68011.

4. - 30CFR773.10 Review of permit history.

[insert State counterpart or state that there is No Stafe Counterpart)

(a} We, the regulatory authority, will raely upon the pexmit history information
you, the applicant, submit under § 778.12 of this subchapter, information from
AVE, and any other available information to review you and your operator's permit
histories. We must conduct this review before making a permit eligibility

determination under § 773.12 of this part.
(b) Wa will also detexmine if you or your operator have previous mining

experience.

{¢) If you or your operator de not have any previous mining experience, we may
copnduct an additional review under § 774.11({f)} of this subchapter. The purpose of
this review will be to determine if someone else with mining experience controls

the mining operation.

[2000 ruie, 65 FR 79664 and 2007 rule, 72 FR 68029]

Note: In the 2000 rule, this section was newly constructed to allow for an additional review by the
regulatory authority if the applicant, operator or controller do not indicate previous mining experience
in their required disclosure under § 778.12 or it is otherwise determined that the applicant, operator, or
controller have no previous mining experience. This circumstance could indicate the possibility of an
undisclosed controller. Section 773,10 is part two of the clarified application teview process. See

2000 rule preamble discussion at 65 FR. 79615.

In the 2007 rule, this section was revised (o remove the applicability to controllers without mining
experience because this rulemaking removed the requirement under Part 778 foi applicants and
operators to disclose their controllers. However, the section retains the provision for an additional
review to determine if there are undisclosed controllers when an applicant or operator is determined to

have no previous mining experience. See 2007 rule preamble discussion at 72 FR 68011.

5. 30 CFR 773.11 Review of compliance history.

[insert State counterpart or state that there is No State Counterpart]

{a) We, the regulatory authority, will rely upon the violation information
supplied by you, the applicant, under § 778.14 of thisg subchapter, a report from
AVS, and any other available information to review histories of compliance with




the Act or the applicable State regulatory program, and any othex applicable air
or water quality laws, for —-

(1) You;

(2} Your oparator:

(3} Operations you own or control; and

{4) Operations your operator owns or aontrols.
(b} We must conduct the review required under raragraph (a) of this section

before making a permit eligibility determination under § 773.12 of this part.
[2000 rule, 65 FR 79664]

Note: This is a new section in the 2000 rule and is part three of the three-part application review
process adopted in the 2000 rule. It was constructed from previous provisions in Part 773, One major
change from the previous compliance review provisions is the requirement of a compliance report
from AVS and not just a review of the information found in AVS. See the 2000 rule preamble

discussion at 65 ¥R 79616 and 79620.

6. 30CFR 773.12 Permit eligibility determination.

[insert State counterpart or state that there is No State Counterpart]

Based on the reviews required under §§ 773.9 through 773.11 of this part, we, tha
regulatoxry authority, will determine whethexr you, the applicant, are eligible for

& permit under section 510({c} of the Act.
(a} Except as provided in §§ 773.13 and 773.14 of this part, you are not eligible

for a permit if we f£ind that any surface coal mining operation that --
{1} You directly own or control has an unabated or uncorrected violation; or

{2) You or your operator indireetly contrel has an unabsated or uncorxracted
violation and your control was established or the violation was cited on or after
permanently

November 2, 1988,
pter.

(b} We will not issue you a permit if you or your operator are

ineligible to zeceive a permit under § 774.1) {c} of this subcha
{c) After we approve your permit under § 773.15 of this part, we will not: issue

the permit until you comply with the information update and certification
regquirenment of § 778.9(d) of this subchapter. After you complete that regquirement,

we will again reguest a compliance history report from AVS to determine if there
are any unabated or uncorrected violations which affect your permit eligibility
We will request this report ne more

under paragraphs {a} and (b) of this section.
than five business days before permit issuance under § 773,19 of this part,

{d) If you zre ineligible for a pemmit undér this section, we will send you
written notification of our decision. The notice will tell you why vou are
ineligible and include notice of your appeal rights under part 775 of this
subchapter and 43 CFR 4.1360 through 4.1369.
{2000 rule, 65 FR 79664 and 2007 rule, 72 FR 68029]

Note: In the 2000 rule, this new section was constructed based in part on the previous eligibility

provisions. Italso contains provisions to comport with appellate court decisions resulting from the
'NMA lawsuits. It also includes a new regulatory requirement to performan AVS compliance check

no soonet than 5 days before anticipated permit issuance and to make the report from AVS part of the

record of the review. See the 2000 rule preamble discussion at 65 FR 79620.

In the 2007 rule the reach of permit denial is amended. _ At paragraph (a), permits may be denied only
if an applicant directly (one level down) owns or controls, or if the applicant or opera&o-rﬁndirﬁ%t&é‘ﬁ;‘g‘a‘“‘""‘““‘
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controls an entity with an unabated or uncorrected (“outstanding”™) violation if the control and the
violation occurred afier November 2, 1988, At paragraph (b), the reference to “independent authority™
for denial is removed, but its removal does not represent a policy change. See the 2007 rule preamble
discussion at 72 FR 68011, : :

7. 30 CFR 773.13 Unanticipated evenfs or conditions at remining sites.

[insert State counterpar( or state that there is No State Counterpart]

{a} You, the applicant, are eligible for a permit under § 773.12 if an unabated

violation --
{1} Occurred afier October 24, 1992; and .
{2) Resulted from an unanticipated event or condition at a suvrface coal mining

and rxeclamation operation on lands that are eligible fox renining under a permit

that was -~
(1) Issued before September 30, 2004, including subsequent renewals; and

{ii} Held by the person applying for the new permit. _
(b} For permits issued under § 785.25 of this subchapter, an event or condition is

presumed te be unanticipated for the purpose of this section if it «-
{1} Arose after permit issuance; S
{(2) Was related to prior mining; and
(3} Was not identified in the permit application.

{2000 rule, 65 FR 79664]

Note: This section was created in the 2000 rule from previous provisions to contribute to the
improved organization of Part 773.. It was also revised to correct an erroncous date reference from the
1995 rule. See the 2000 rule preantble discussion at 65 FR 79620 on the proposed changes to previous

§ 773.15(b)4).
8. 30 CFR 773.14

linsert State counferpart or state that there is No State Counterpart]

Eligtbility for provisionally issued permits. |

{a) This section applies to you if you are an applicant who owns or controls a

surfaoe opcal mining and reclamation operation with ——
(1) A notice of violation issusd under § 843.12 of this chapter or the State

regulatory program equivalent for which the abatement pericd has not yet expired;
or
(2) A wviolation that is unabated or uncorrected beyond the abatement ox

correction period. . .
(b) We, the regulatory autherity, will find you eligible for a provisionally

issued permit under this section if vou demonstrate that
one or more of the following circumstances exists with respect to all violations

listed in paragraph (a) of this section -~ .

(1} For violations meeting the criteria of paragraph {a) (1) of this section,
you certify that the violation is being abated to the satisfaction of the
regulatory authority with jurisdietion over the violation, and we have no evidence
to the contrary.

(2) Az applicable, you, your operator, and operations that ¥You ox your
operator own or ¢entrel are in compliance with tha terms of any abatement plan
{or, for delinquent fees or penalties, a payment schedule) approved by the agenay

with Jjuxisdiction over the visclation.
(3) You are pursuving a good faith ~-




(i) Challenge to all prertinent ownership or acontral listings or findings undex
$§ 773.25 thxrough 773.27 of this part; or ’

(ii) Administrative or judicial appeal .of all rertinent ownership or control
listings or findings, unles initial judicial decisien affirming the
listing or finding and that decision remaing in force, : .

(4} The violation is the subject of a good faith administrative or judicial
appeal contesting the validity of the viclation, unless there is an initial
judieial decision affirming the violation and that decision remains in force.

(¢) We will consider a provisionally issued permit o be improvidently issued, and
we must immediately initiate procedures under §§ 773.22 and 772.23 of this part to
suspend or rescind that permit, if ~-

(1) Violations included in paragraph (b) (1) of this section are not abataed
within the specified abatement period; ‘ .

{(2) You, your operator, or aperations that You oxr your operator own or control
do not comply with the terms of an abatement rlan or payment schedule mentioned in
paragraph (b) (2} of this seoction; '

(3) In the absenca of a request for judicial review, the disposition of a
challenge and any subsequent administrative review referenced in paragraph (b) (3)
ox (4) of this section affirms the validity of the violation or the ownership or
control listing or finding: or )

{4) The initial judicial review decision referenced in paragraph (b) (3) (ii}
or (4} of this section affirms the validity of the vioclation or the ownership or
contrel listing or finding,

f2000 rule, 65 FR 79664 and 2007 rule, 72 FR 68029)

Note: This section was newly constructed in the 2000 rule to address the presumption of NOV

abatement. One primary change was that “conditionally” issued permits would now be called
This was done to make a distinction between provisionally issued .

“provisionally” issued permits.
permits and permits issued with conditions under § 773.17. See 2000 rule preamble discussion at 65

FR 79622.

In the 2007 rule, this section was amended 1o indicate that an applicant “will” be eligible to receive a
permit when the criteria under § 773.14 are met rather than the previous “may” be eligible to receive a
provisionally issued permit if the applicant is pursuing a good faith appeal. See preamble discussion at

72 FR 68012,
30 CFR 773.15 Written findings for permit application approval,

= there is an

9.
[insert State counterpaxt or stafe that there is No Stafe Counferpart}

Ko permit application or application for =z significant revision of a permit shall
be approved unless the application affirpatively demonstrates and the regulatory
authority finds, in writing, on the basis of information set forth in the
application or from information otherwise available -that is documented in the

approval, the following:

{a) The application is accurate and complete and the applicant has conplied with
2ll requirements of the Act and the regulatory program.

{b} The applicant has demonstraked that reclamation as required by the Act and the
regulatory program can be accomplished under the reclamation plan contained in the

perpit application,

(c} The proposed permit area is ——
{1} Not within an area under study or adminigtrative broceedings under a

petition, filed pursuant to parts 764 and 769 of this chapter, {o have_an. area

[
i.
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designated as unsuitable for surface coal mining operations, wnless the applicant
denonstrates that before Januaxy 4, 1977, he has made substantial legal and
financial commitments in relation ko the vperation covered by the permit

application; or

{2} Not within an area designated as unsuitable for surface coal mining
operations upder parts 762 and 764 or 769 of this chapter or within an area
subject to the prohibitions of § 761.11 of this chapter.
{d) For mining operations where the private mineral estate to be mined has been
severed from the private surface estate, the applicant has subnitted to the
regulatory authority the documentation required undexr § 778.15{(b)} of this chapter.
{2} The regulatoxy authority has made an assessment of the probable cumulative
impacts of all anticipated soal nmining on the hydrologic balance in the cumulative
impact area and has determined that the proposed operation has been designed to ’
prevent material damage to the hydrologic balance outside the permit area.
(£} The applicant has demonstrated that any aexisting structure will comply with §
701.11(d), and the applicable performance standaxrds of subchapter B or K of this

chapter.
(g} The applicant has paid all reclamation fees from previous and existing

operations as required by subchapter R of this chapter,
{t) The mpplicant has satisfied the applicable requirements of part 785 of this

chapter, .
(i} Tha spplicant has, if applicable, satisfied the requirements for approval

of & long~term, intensive agricultural pestmining land use, in accordance with the

requirenents of § 816.111{(d) or 817.111(d).

{j} The operation would not affaect the continued existence of endangered or

threatened species or result in destruction or adverse modification of their

critical habitats, as determined under the Endangered Species Act of 1973 (16

U.8.C. 1831 et seq,).

{k) The regulatoxy authority has taken into account the effect of the proposed
pernitting action on properties listed on and eligible for listing on the National
Register of Historic Places. This finding may be supported in part by inclusion of
appropriate permit conditions or changes in the operation plan protecting historic
resources, or a dogumented decision that the regulatory aunthoxrity has determined
that no additional protection measures are necessary. : '

(1) For a proposed remining operation where the applicant intends to reclaim in

accordance with the requirements of §§ B16.106 or 8197.106 of this chaptex, the
site of the operation is a previously mined area as defined in § 701.5 of this

chapter,
{m) For permits to be issued under § 785.25 of this chapter, the permit

application must contain:

(1) Lands eligible fox remining; :
(ii) An identification of the potential environmental and safety problems

related to prior mining activity which could reasonably be anticipated to coour at

the site; and .
(iii) Mitigation plans to sufficientiy address these potential environmental
and safety problems so that reclamation as required by the applicable requirenents

of the regulatory program can be accomplished. .
{n} The applicant is eligible to receive a permit, based on the reviews under §§

773.7 through 773.14 of this part.
[2000 rule, 65 FR 79665)

Note: This section was extracted from a previous section and redesignated in the 2000 rule. New
requirements were added to mandate written findings by the regulatory authority for permit approval
and eligibility&eam dahapthempplERIINSREmlssraseurateRandd nieompliEieey See the 2000 rule
preamble discussion at 65 FR 79620. sgavddeddbymign




= 10. 30 CFR 773.16 Performance bond submiteal,

[insert State counterpart or state that there is No Stafe Counterpari]

i Note: This section was extracted from previous provisions in part 773 and redesignated. This
Famendment to our rules, intended to be in the 2000 rule, was published in a Federal Register

¢ correction notice at 66 FR 16127, March 23, 2001.

711, 30 CFR 773.17 Permit Conditions.

[insert State counterpart or state that there is No State Counterpart}

ofe; Inthe 2000 rule, previous paragraph (h) was removed from § 773.17. During the construction
2of § 773.14, we determined that a clear distinetion was required between permit conditions and the
status of a permit issued where the applicant has an unabated or uncorrected violation at the time of
he permit eligibility determination and carries specific obligations that must be met to keep the

A3

permit, See the 2000 rule preamble discussion at 65 FR 79624,
s Added by Ann '

12. 30 CFR 773.21 Initial review and finding requirements for improvidently

issned permits,

[insert State counterpart or state that there is No State Counterpart]
{a} If we, the regulatory authority, have reason to believe that we improvidently
issued a permit to you, the permittee, we must review the circumstances under '
which the permit was issued. We will make a preliminary finding that your permit
was improvidently issued if, under the permit eligibility criteria of the
applicable regulations implementing section 510(¢) of the Act in effact at the
time of permit issuance, your permit should not have been issued because you or
your cperator owned or controlled a surface coal nining and reclamation oparation
with an unabated or uncorracted violation. .
(b} We will make a finding under paragraph (2) of this section only if you or your
peration with the unabated or uncorrected

operator --
{1} Continue to own or control the o

violation;
{2} The viclation remains unabated or ungarrected; and
(3} The violation would cause you to be ineligible under the permit

eligibility criteria in our current ragulations.

{c} When we make a preliminary finding under paragraph (a} of this seation, we

must sexve you with a written notice of the pralininary finding, which must be
prima facie case that your permit was

based on evidence sufficient to establish a
improvidently issued.

{(d) Within 30 days of receiving a notice under paragraph (¢} of this section, you
may challenge the preliminary finding by providing us with evidence as to why the
permit was not improvidently issued under the oriteria in paragraphs (a) and {(b)

of this section,
{e} The provisions of §§ 773.2% through 773.27 of this part apply when a challenge

under paragraph {d) of thie section concerns.a preliminarcy finding und e
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raragraphs {a) and (b) (I} of this section rthat you ox your operator currently own
or control, or owned or controlled, a surface coal wining operation.

[2000 rule, 65 FR 79665 and 2007 rule, 72 FR 68029]

Note: This section was revised in the 2000 rule. If sels forth the process for review and making of
preliminary findings. See the 2000 rule preamble discussion at 65 FR 79626,

In the 2007 rule, this section was clarified fo emphasis that a preliminary finding requires evidence
sulficient for a prima facie case and that nofices must be given in writing to the subject of the finding.

See the 2007 rule preamble discussion at 72 FR 68012.

13. 30CEFR773.22 Notice requirements for improvidently issued permits,

{insert State counterpart or state that there is No Sfate Counterpart]

(a} We, the regulatory authority, must serve you, the permittee, with a written
notice of proposed suspension or rascission, together with a statement of the
reasons for the proposed suspension of regeigsion, if -—-

§ 773.21{(d) of this paxt,

(1} After considering any evidence submitted under
we find that a permit was improvidently issued under the criteria in paragraphs

(a) and (b) of § 773.21 of this parkt; or
(2} Your permit was provigionally issued under § 773.14(b} of this part and

one or more of the conditions in §§ 773.14 (o) (1) through (4) exists. '

(b} If we propose to suspend your permit, we will provide 60 days notice.

(¢) If we propose to rescind your permit, we will provide 120 days notice.

{d) If you wish to appeal the notice, you must exhaust administrative remedies

under the procedures at 43 CFR 4.1370 through 4.1377 {(when OSM is tha regqulatory

authority} or under the State regulatory program equivalent {when a State is the

regulatory authority).
proposed suspension or rescission under

(e} After we serve you with a notice of
this section, we will take action under § 773.23 of this part.
(£} Tha regulations for service at § 543.14 of this chapter, or the State

regulatory progran equivalent, will govern service under this apction,
(g} The times specified in raragraphs (b} and {¢) of this section will apply
unless you cbtain temporary relief under the procedures at 43 CFR 4.1376 or the

State regulatory program egquivalent.
{1994 Procedures rule, 59 FR 54353; 2000 rule, 65 FR 79665; 2007 tule, 72 FR 68029]

Note: The 2000 rule requires the regulatory authority provide a written notice of proposed
suspensions or rescissions and the provisions specify the thresholds of considerations.

See the 2000 rule preamble discussion at 65 FR 79636,

In the 2007 rule the requirement to post a proposed suspension or rescission (d) is removed. See the
s the requirement (o post at

2007 rule preamble discussion at 72 FR 68013, Also, the 2007 rule remove
quirementt 10 post notices at the

the AVS Office Intemnet website. However, the rule retains both the re
post a final agency decision on an ownership

closest office for §773.23(¢c)(2), and the requirement to
or control on the AVS database, not the AVS Office’s Internet website, at §773.28(d). See the 2007

rule language at 72 FR 68029-68030.

14,  30CFR773.23 Suspension or rescission requirements for improvidently issucd

permits,



[insert State counterpart or state that there is No State Cmmtcrpa_rt]

(a) Except as provided in paragraph (b} of this section, we, the regulatozy

authority, must suspend or rescind your permit upon expiration of the time
specified in § 773.22(b} or ( &) of this part unless you suvbhmnit evidence and we

find that --
{1) The wioclation has been abated or corrected te the satisfaction of the

agency with jurisdiction over the violation;
{2) You or your operator no longer own or control the relevant: operation;
n error;

{3} Our finding for suspension or rescission was i
{3) The violation is the subject of a good faith adrinistrative or Judicial
g the viclation, and

appeal (unless there is an initial judicial decisicn affirmin
that decision remains in forece);

(5} The violation is the subject of an abatement plan or payment schedule that:
is being met to the satisfaction of the agency with jurisdiction over the

violation; or
{6) You are pursuing a good faith challenge or administrative or judicial
- appeal of the relevant ownership or contxol listing or finding (unless thare is an
initial judicial decision affirming the listing or finding, and that decision

remains in force) .
(b) If you have requested administrative review of a notice of proposed suspension
ox rescission under § ¥73.22{e} of this part, we will not suspend or rescind your
permit unless and until the Office of Hearings and Appeals or its State
counterpart affirms our finding that your permit was inprovidently issued.
(c) When we suspend or rescind Your permit under this section, we must ~-

{1} Issue you a written notice requiring you to cease rll surface coal mining

cperations vndex the permit; and
(2) Post the notice at our office closest to the permit ares.

(d} If we suspend or rescind your parmit under this seation, you may request

adninistrative review of the notice under the procedures at 43 CFR 4.1370 through
ate regulatory

4.1377 (when OSM iz the regulatory anthority) or undexr the st
program eguivalent {when a State is the regulatory authority). Alternatively, you

may seek judieial review -0f the notice.
{1994 Procedures rule, 59 FR 54354; as corrected at 59 FR 61656; 2000 rule, 65 FR 79665: 2007 rule,

72 FR 68029]

Note: Prior to the 2000 rule, § 773.23 was titled “Review of ownership or contro! and violation
information.” In the 2000 rule, the provisions from this section were removed because we 110 longer
used presumptions of ownership or control, or links (o violations, based upon presumptions of
ownership or control. This section was then titled “Suspension or rescission requirements for
improvidently issued permits.” See the 2000 rule preamble discussion at 65 FR 79627,

The 2007 rule removed Internet posting requirements, clarified notice procedures for preliminary
findings, and required that only final notices will be posled at closest office to the permit area. See the
2007 rule preamble discussion at 72 FR 68013, Also, the 2007 rule removes the requirement fo post at
the AVS Office’s Internet website. However the rule retains both the requirement to post notices at
the closest office for §773.23(c)(2), and the requirement to post a final agency decision on an
ownership or control challenge on the AVS database, not AVS Office’s Intermet website, at

§773.28(d). See the 2007 rule language at 72 FR 68029-68030.
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I, Ownership or Control Challenges

1. 30 CFR 773.25 Whe may challenge ownership or control listings and findings.

{insert Stafe counterpart or state that there is No State Counterpart]

You may challenge a listing or finding of ownership or contrel using the
provisions under §§ 773.26 and 773.27 of this part if you are —-

{a) Listed in =& permit application or in AVS as an owner ox gontroller of an
entire surface coal mining operation, or any portion or aspect thereof;

{b) Found to be an owner or controller of an sntire surface acal nining operation,
or any portion or aspect thereof, under §§ 773.21 or T774.11(g) of this subchapier;

ar
(c) An applicant. or permittee affected by an ownexrship or control listing or

£inding.
[2000 rule, 65 FR 79666 and 2007 rule, 72 FR 68029]

Note: This section was revised and redesignated in the 2000 rule. As a result, previous § 773,24 was
removed. Section 773.25 provides for challenges to ownership or control listings or findings
regardless of whether there is a pending application, See the 2000 rule preamble discussion at 65 FR

79631,
In the 2007 rule, paragraph (b) was revised to update a cross-reference.

2. 30 CFR 773.26 How fo challenge an ownership or control listing or finding.

[insert State counterpart or state that there is No State Counterpart]

This section applies to you if you challenge an ownership or control listing ox
finding. :

{2) To challenge an ownership or control listing or finding, you must submit a
written explanation of the basis for the challenge, along with any evidence or
explanatory materials you wish to provide under § 773.27(b) of this part, to the
regulatory authoxity, as identified in the following table.

Then you nust subnit a writben
explanation to,..

The regulatory authority with
jurisdiction over thé application,

FIf the challenge concarns a...

{1} a pending State or Federal
pernit application...

{2) your ownership or control of a The regulatoxy authority with
surface coal mining operation, and Jurisdiction over the surface coal
you are not currently seeking a rnining operation.

permit. ..

{b) The proviszions of this section and of §§ 773.27 and 773.28 of this part apply
anly to challenges to ownarship or contrel listings eor findings. You ray not use
these provisions {0 challenge your liability or responsibility under any other

provision of the Act or its implementing regulations.
{e) When the challenge concerns a violation under the jurisdiction of a different

regulatory authority, the regulatory authority with jurisdiction over the permit



gulatory authorxity with jurisdiction over

application or permit must consult the re
n additional information.

the viclation and the AVS Office to obtai
{(d) A regulatory authority responsible for deciding a challenge under paragzraph

{a} of this section may request an investigation by the AVES Office.
{e} At any time, you, a person listed in AVS as an owner or controller of a
surface coal aining operation, may regquest an informal explanation from the AVS
Office as to the reason you are shown in AVS in an ownership or contrel capacity.
Within 14 days of your request, the AVS Office will provide a response desoribing
why you are listed in AVS,

[2000 rule, 65 FR 79666 and 20007 rule, 72 FR 68029]

Note: The 2000 rule provided revised and clarified guidelines for challenges. A table was introduced
to help determine the proper authority for challenges. The availability of the AVS Office to provide
information and investigative assistance was added. See the 2000 rule preamble discussion af 65 FR

79631.

The 2007 rule revised the table to clarify that challenges must be submitted in writing to the regulatory
authority with jurisdiction over a pending permit, or in situations without a pending permit, to the
regulatory authority with jurisdiction over the associated mining operation(s). The 2007 rule also
clarified so that a person sted in AVS may request an informal explanation from the AVS Office at
any time and should expect a response within 14 days. See the 2007 rule preamble discussion at 72 FR

68013.

3. 30 CFR 773,27 Burden of proof for ownership or control challenges.

_{insert State counterpart or state that there is No State Counterpart]

This section applies to you if you challenge an ownership or control listing or

finding, :
(a) When you challenge a listing of ownership or control, or a finding of
ownership or control made under §774.11{g} of this subchapter, you must prove by g

preponderance of the evidence that you either -~
{1) Do not own or control the entire oparation or relavant portion or aspect:

theraof; oxr
{2) Did not own or control the entire operation or relevant portion ox aspect

thereof during the relevant time pericd,

(b) In meeting your burden of proof, you must present reliable, credible, and
substantial evidence and any explanatoxy materials to the regulatory authority,
The materials presented in connection with your challenge will become part of the
permit file, an investigation file, or another public file. If you request, we
will hold as confidential any information you submit under this paragraph which is
not required to be made available o the public under § 842.18 of this chapter
{when O3M is the regulatory authority) or under § 840.14 of this chapter {when a
State ie the regulatory authority) . ‘ )

(¢} Materials you may submit in response to the requirements of paragraph (b} of
this section include, but are not limited to --

(1} Notarized affidavits containing specific facks concerning the duties that
the beginning and ending dates of your

you performed for the relevant operation,
and the nature and details of any

ownezship or control of the operation,
transaction areating or severing youxr ownership or control of the oparation,

{2) Certified copies of corporate minutes, stock ledgers, contracts, purchase
any records,

and sale agreements, leases, correspondence, or other relevant com
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(3) Certified copies of documents filed with ox issued by any State,
municipal, ox Federal governmental agenay. .
(4} an opiniorn of counsel, whan supported b

{1} Bvidentiary materials;
(ii} A statement by counsel that he or she is qualified to render the opinion;

and
personally and diligently investigated the

(iii) A statement that counsel has
facts of the mattex.

{2000 rule, 65 FR 79666 and 2007 rule, 72 FR 68030]

Note: Inthe 2000 rule this section was introduced as a separate section carved out of previous §
773.25 - Standards for challenging ownership or control links and the status of vielations. See the 2000

rule preamble discussion at 65 FR 79631,

The evidentiary standards language was clarified in the 2007 rule to point out that the burden for the
challenger in either a finding or a listing is to prove by “a preponderance of the evidence” that they are
not owners or controllers of the operation. The burden of persuasion remains on the chalienger.

The regulatory authority will have established a prima facie case in making a finding of ownership or

control. A listing of ownership or control is based upon a submission or disclosure of information
under 30 CFR 778.11, 30 CFR 774.12, or other comparable circumstance, A listing in AVS by the
regulatory authority based on this information is not subject to the prima facie standard because it is

information provided to the regulatory authority by the applicant, permitiee, or operator, See the 2007

rule preamble discussion at 72 FR 68014.

4, 30 CFR 773.28 Written agency decision on challenges to ownership or control

listings or findings.
[insert State counterpart ox state that there is No State Counterpart]

(a) Within 60 days of receipt of yourx challenge under § 773.26(a} of this part,
we, the regulatory authority identified undexr § 773.26(a) of this part, will
review and investigate the evidence and explanatory materials you submit and any
other reasonably available information bearing on your challenge and issue a
written decision., Our decision must state whether you ouwn or contral the relevant
surface coal nining operation, or owned or controlled the operation, duxing the
relevant time period. )
(b} We will promptly provide you with a cepy of our decision by either —-

(1} Certified mail, return receipt requested; or

(2} Any means consistent with the rules govaerning service of a summons and
complaint under Rule 4 of the Federal Rules of Civil Procedure, or its State

regulatory program counterparts. :
{a) Service of the decision on you is complete upon delivery and is not incomplete
af you refuse to accept delivery.

(d) We will post all decisions made under this section on AVS.

(e} Any person who receives a written decision under this section, and who wishes
to appeal that decision, must exhaust administrative remedies undex the procedures
at 43 CFR 4.1380 through 4.1387 or, when a State is the regulatory authority, the
State regulatory program counterparts, before seeking judicial review.

(f} Following our written decision or any decision by a reviewing administrative
or judicial tribunal, we must review the information in AVS to determine if it is



consistent with the decision. If it is not, we must pronptly revise the
information in AVE to reflect the decision.

[2000 rute, 65 FR 79666 and 2007 rule, 72 FR 68030]

Note: The 2000 rule revised the 1994 requirements for a written agency decision, as well as the
service and appeals procedures weie defined for State challenges where there are State pending
applications. We also added a 60-day deadline for the issuance of a decision. Sze the 2000 rule
preamble discussion at 65 FR 79637. :

The 2007 rule removes the requirement to post the written agency decision on the AVS Office Internet
websife. However, the requirement to post notices at the closest office and the requirement to post a
final agency decision on an ownership or control challenge on the AVS database, not the AVS
Office’s Internet website; at §773.28(d) are retained. See the 2007 rule language at 72 FR 68029-

68030.

B G. 30CERPart774:  Revision; Renewal; Transfer, Assignment, or Sale of Permit Rights;
and Other Actions Based on Ownership, Contrel, and Violation Information

[insert State conmterpa_ft or state that there is No State Counterpart]

Note: The 2000 rule amended the title of Part 774 and the Table of Contents. This amendment
i reflecied the subject matter added to this part at new §§ 774.11 and 774.12. In the 2007 rule, we
i amended certain provisions in § 774.11 and in § 774.17.

We added requirements for regulatory authorities to enter and maintain AVS information and added
provisions for regulatory authority actions in the face of potential undisclosed controllers of applicants
and permittees. We moved regulatory authority provisions for determining permanent permit
ineligibitity to this part from Part 773.  We also added requirements for permittees to provide updates

to information initially provided under Part 778 when specific cireumstances occur. The major
changes from these rulemaking actions are discussed immediately below. Co

Please refer to the Rule Changes Side-by-Side Template to see the revised Table of Contents for Pat
774, '
" Added by Ann

H, Post-permit Jssuance Requirements

1. 30CFR 774.11 Post-permit issuance requirements for yegulatory authorities -
and other actions based on ownership, control, and violation information, '

[insert State counterpart or state that there is No State Counterpart]

_(a} For the purposes of future permit eligibility determinations and enforcem@nt;
actions, we, the regulatery authority, must enter into AVS the data shown in the

following tabla -~

{ We must enter into AVS all... within 30 days after... ECEIVED
| (A)permit records . the permit is issued or DNR-Rectamation
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subsequent changes made, ]

(2} unabated or uncorrected violations | The abatement or correction.
period for a violation expires.

{3) changes to information initially Receiving notice of a change.
required to be provided by an ;
applicant under 30 CFR 778.11.
{4} changes in violation status ahatement, correction, or
‘termination of a violation, or a
decigion from an administrative
oxr judicial tribunal.

(b) If, at any time, wa discover that any person owns or controls an operation
with an unabated or uncorrected violation, we will determine whether enforcement
We must enter

action is appropriate under part B43, 846 or 847 of this chapter.
the results of each enforcement: action, including administrative and judicial

decisions, into AVS. _
{c) We must serve a preliminary finding of permanent permit ineligibility under
-section 510(c} of the Act en you, an applicant or opexator, if the criteria in
paragraphs {c) {1} and (e} {2) are met. In making a finding under this pamagraph, we
will only consider control relationships and violations which would make, or would
have made, you ineligible for a permit under $§ 773.12(a} and (b) of this .
subchapter. We must make a preliminary finding of permanent permit ineligibility

if we find that --

{1} ¥ou control or have controlled surface coal mining and reclamation
operations with a demonstrated pattern of willful viclations under section 510( o)
of the Act; and

{2) The violations are of such nature and duration with such resulting
irreparable damage to the environment as te indicate your intent not to comply
with the Act, its implementing regulations, the regulatory program, or your

permit.
{d}) You may request = hearing on a preliminary finding of permanent permit
ineligibility under 43 CFR 4.1350 through 4.1356. .

{e} Entry into AVS,
: {1} If you do not regquest a hearing, and the tims for seeking a hearing has
expired, we will enber our finding into AVS.

(2) If you request a hearing, we will enter oux finding into AVS only if that
finding is upheld on administrative appeal.
(£} At any time, we may identify any person who owns or controls an entire
operation or any relevant portion or aspect theresf. If we identify such a person,
we must issue a written preliminary finding to the person and the applicant or
permittea describing the nature and extent of ownership or control. Our written
preliminary finding must be based on evidence sufficient to establish a prima
facie case of ownership or control. '
(g} After we issue a written preliminaxy finding, under paragraph (f) of this
section, we will allow you, the person subjest to the prelimninary finding, 30 days
in which to subnit any information tending to demonstrate your lack of ownership
ox control. If after reviewing any information you submit, we are persuaded that
you are not an owner or controller, we will sexve you a written notice to that
effect. If, after reviewing any information you submit, we still find that you
are an ouwner or controller, or if you do not submit any information within the 30-

day peried, we will issue a written finding and enter our finding into AVE,



thy If we ldentify you as an owner or controller undexr paragraph (g} of this
section, you may challenge the finding uging the provisions of $6773.25, 773.26,

and 773.27 of this subchapter.
{2000 rule, 65 FR 79667 and 2007 rule, 72 FR 680307

% Note: In the 2000 rule, we created § 774.11 to subsume data entry and maintenance provisions from
& the Memoranda of Understanding with States regarding AVS operation; better organize provisions for
& certain required regulatory authority actions previously provided for in Part 773 that are based on

7 ownership, control and violation information; and specify which outcomes would be posted on AVS
and other media. The rule also adds provisions for identifying an undisclosed controller who may be
the “alter ego™ of an applicant or permittee or a “true” applicant or permittee. See the 2000 rule

preamble discussions at 65 FR 79629, 79630, and 79640."

*Added by Ann
“*Note: Post ~permit issuance requirements for regulatory authorities and other actions based on
ownership, control, or violation information, '

The 2000 O&C rule requires regulatory authorities o provide timely éntry and updates-of violation
information in the AVS and (o use alternative enforcement actions to compel the abatement or -
corrections of violations. See the 2000 O&C rule preambie discussion a 65 FR 79629, -

** Omitted from original by Ann

In the 2007 rule, the following paragraphs in § 774.11 were amended for clarification.
(a) Removes reference to ownership and control information and amended the AVS data entry and -

maintenance table,

(e) Requires that permanent permit ineli gibility be entered into AVS only after a hearing and
administrative review or after the time for such hearing or review has passed.

() Clarifies that there must be a preliminary finding of ownership or control and that such a finding
requires prima facie evidence. , :

(g) Clarifies that responses or non-responses to prel iminary finding notices of ownership or control
will be reviewed by the regulatory authority and a written decision will be provided. Final decisions

will be entered into AVS within 30 days after the decision.
(b) Clarifies that those subject fo a written finding of ownership or control may challenge the finding
using the procedures in §§ 773.25, 773.26, and 773.27. '

See the 2007 rule preamble discussion at 72 FR 68015.

2. 30 CFR 774,12 Post-permit issuance information requirements for permittees,

[insert State counterpart or state that there is No State Counterpart]

{a} Within 30 days after the issuance of a cessation oxder under § 843.11 of this

chapter, or its State regulatory progran equivalent, you, the permittee, must

provide or update all the information required under § 778.11 of this subchapter.
a) of this section if a

(b} You do not have to submit information under paragraph (
court of competent jurisdicdtion grants a stay of the cessation order and the stay

remaing in effect.
(¢} Within 60 days of any addition, departure, or change in position of any person
identified in § 778.11 (o} of this subchapter, you must provide --

(1) The information required under. § 778.11(d) of . this subchapter; and

(2} The date of any departure, et
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{2000 rule, 65 FR 79667 and 2007 rule, 72 FR 68030]

Note: The 2000 rule created a new section from previous provisions and the Memoranda of
Understanding with Slates regarding AVS operation to consolidate the information required from coal
mining operators under § 778.11 after a permit has been issued, See the 2000 rule preamble discussion

ar 65 FR 79641-42 and 78667.

n the 2007 rule, we amended § 774.12 to remove a cross-reference in paragraph (c) to a provision in $
£778.11 that was removed by way of this rulemaking due to procedural concerns and determined to be

Zat odds wi thy the-goal-of the-2000-rule to-create-clarity-in-the ‘information required-fromrapplicants and

i permitiees. See the 2007 rule preamble discussion at 72 ER 68017, .
& * Wording changed by Ann from ori ginal done by Stephanie. . ..meaning remains the same however

L Transfer, Assignment, or Szale of Permit Rights {TAS)
30 CER 774,17 Transfer, assignment, or sale of permit rights,

linsert State counterpart or state that there is No State Counterpart]

{a} General. Ne transfer, assignment, or sale of rights granted by a permit shall
be nmade without the prior written approval of the regulatoxry authority. At its
discretion, the requlatory authority may allow a prospective successor in interest
to engage in surface coal mining and reclamation operations under the permit
during the pendency of an application for approval of a transfer, assignment, or
sale of permit rights submitted undar paragraph (b} of this section, provided that
the prospective successor in interest can demonstrate to the satisfaction of the
regulatery authority that sufficient bond coverage will remain in place.

(b} Application reguirements. An applicant for approval of the transfer,

assignment, or sale of permit rights shall-~
(1} Provide the regulatory authority with an application for approval of the

proposed transfer, assignment, or sale including ~-
(i} The name and address of the existing permittee and permit nunber or other

identifier;
(ii} A brief description of the proposed action requiring approval; and
{iii} The legal, financial, compliance, and related information required by

part 778 of this chapter for the applicant for approval of the transfer,

assignment, ox sale of permit rights.
(2) Advertise the filing of the application in = newspaper of general

eirculation in the locality of the operations involved, indicating the name and
the permit number or other identifiex,

address of the applicant, the permittee,
the geographic location of the permit, and the address to which written comments
nay be sent;

. (3} Obtain appropriate performanca bond coverage in an amount sefficient to
cover the proposed coperations, as ragquired under subchapter J of this chapter.
(0} Publio participation. Any person having an interest which iz ox may be
adversely affected by a decision on the transfer, assignment, or sale of parmit
rights, including an official of any Federal, State, or local government agency,
nay submit written comments on the application to the regulatory authority within
2 time specified by the regulatory authority.
{d} Criteria for approval. The regulatory authority may allow a permittee to
transfer, assign, or sell permit rights to a successor, if it finds in writing

that the successor -- -




{1) Is eligible to receive a permit in accordance with §§ 773.12 and 173.15 of
this chapter; ’

{(2) Has submitted a performance bond or other guarantee, or obtained the bond
covarage of the original pernittee, as required by subchapter & of this chapter;
and
(3} Meets any other requirements specified by the regulatoxy authority.

{e} Notification. '

(1} The regulatory authority shall notify the permittee, the successor,
commenters, and O8SM, if OSM is not the regulatory authority, of its findings.

{2) The sucoessor shall immediately provide notice to the regulatory authority
of the consummation of the transfer, assignment, or sale of permit rights.

(f) Continued operation under existing permit, The successor in interest shall
assume the liakbility and reéclamstion responsibilities of the axisting permit and
shall conduct the surface coal mining and reclamation cperations in full
compliance with the Act, the regulatory program, and the terms and conditions of
the existing permit, unlass the applicant has obtained a new or revised rermit as
provided in this subchapter. ) '

{2000 rule, 65 FR 79668 and 2007 rule, 72 FR 68030]

iNote: The 2000 rule revised cross-references in § 774.17 based on other provisions adopted in the

2007 rule clarifies at paragraphs (a) and (d) that at the regulatory authorities’ discretion, a prospective
successor in interest, with sufficient bond coverage, may continue to mine during the TAS process.
Also noted is that a successor in interest remains the prospective petmittee until the approval process
for the new permit is complete. See the 2007 rule preamble discussion at-72 FR 68018.

g, 30 CFR Part 778  Permit Applications — Minimuin Requirements for Legal, Finan'cial,
Compliance, and Related Information

¢ Note: Note:” The 2000 rule amended the Table of Contents for Part 778. This amendment reflected

. the addition of a new section and the reorganization of the subject matter previous fo this part. We
! added new provisions 1o allow applicants for permits to take advantage of the information in AVS fo

! reduce the burden of providing repetitive hard-copy information on multiple permits, We reorganized
|« the previous identification of interests (previous § 778.13) into smaller sections to clatify and

- streamline the separate categories of requirements. We removed the requirement fo identify all but

- one of an applicant’s controllers. See the 2000 rule language at 65 FR 79668-79669 and the preamble
% discussions at 65 FR 79642-79651. : .

¥ [n the 2007 rule, we removed provisions in § 778.11 that addressed controllers that, upon further

% consideration, we believe to be burdensome and potentially confusing. We clarified that the burden of
% identifying persons who meet the definition of control or controller is on a regulatory authority, it is

4 not the burden of applicants-and operators to identify their controllers in applications or otherwise,

> We also removed the requirement to disclose the person responsible for submitting OSM-1 forms but
‘added a requirement that an applicant and its operator must disclose complete ownership information,
Shup to and including the ultimate parent entity. The major changes from these rulemaking actions arg

tidiscussed immediately below, See the 2007 rule language at 72 FR 69031 and the pregffifld —RECEIVED
- discussion at 72 FR 68019-68024, : :
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lease refer to the Rule Changes Side-by-Side Template (0 see the revised Table of Contents for Part

K. Applicant/Permittee Information Requirements

I. 30CFR778.9 Certifying and updating existing permit application information.

[insert State counterpart or state that there is No Stafe Counterpart}

In this seation,  "you" means the applicant and "we" or "us" means the regulatory

authority. . .
{a) Tf you have previcusly applied for a permit and the required information is
already in AVS, then you may update the information as shown in the following

table.

If... then you,..

(1)All or part of the may certify to us by swearing or

information already in AVS is affirming, wnder oath and in

accurate and complete writing, that the relavant
information in AVE is accurate,
complete, and up to date,

(2} Paxt of the information in must submit to us the necessary

AVS is missing or incorrect information or corrections and
swear or affirm, under oath and _
in writing, that the information
you subnit ig accurate and
complete.

{3)¥ou can neither certify that must include in your permit

the data in AVS is accourate application the information

and complete nor make neeaded required under this part.

corrections

{v} You must swear or affirm, under oath and in writing, that all information you,

provide in an application is accurate and complete.
{c] We may establish a central file to house your identity information, rather

than place duplicate information in each of Your permit application files. We will
mzke the information available to the public upon request. _ :
{d} Aftexr we approve an application, but before we issue a pernit, you must
update, correet, or indicate that no change has occurred in the information
previously submitted under this section and §§ 778,11 through 778.14 of this part.

[2000 rule, 65 FR 79668]

Note: This is a new section adopled in the 2000 rule. It was designed to reduce paperwork and
y to the status of their information in AVS,

burden for applicants for permits. Applicants may certif
thereby avoiding the need for an applicant and operator to submit identical information in multiple



applications to the regulatory authority and for the regulatory authority to review and compare
multiple submissions (o the information in AVS. See the 2000 rule preamble discussion at 65 FR
79643, '

2. 30 CFR 778.11  Providing applicanf and operafor information,

[insert State counterpart or stafe that there is No State Counterpart]

(a} You, the applicant, must provide in the permit application ~-
(1} A statement indicating whethez you and your operator are corporations,
partnexships, associations, sole proprietorships, or other business entities;
(2) Taxpayer identification numbers For you and your operator.
(b} You must provide the name, address, and telephone nunber for —-
{1} The applicant.
(2) Your resident agent who will accept service of process. -
{3} Any operator, if different from the applicant. ) '
(4} Each business entity in the applicant’'s and cperator's organizational
structure, up to and including the ultimate parent entity of the applicant and
operator; for every such business entity, you must also provide the required
information for every president, chief executive officer, and director {or other
persons in similar positions), and every person who owns, of record, 10 percent or
mere of the entity. :
(e} For you and your operator, you must provide the information requixed by
paragraph (d) of this section for every —- ' o
(1) Officer. S
(2} Partner.
{3} Mewber.
(4} Director.
(5) Person performing a function similar to a director.
(6) Person who owns, of record, 10 percent or more of the applicant ox
operator.
{d) You must provide the following information for each person listed in paragraph
{c) of this section -~ .
(1) The person's nane, address, and telephons number.
(2) The person's position title and relationship to you, including percentage
of ownership and location in the organizational structure,
(3) The date the person began functioning in that position.
(@) We need not make a finding as provided for uwnder § 774.11(y) of thisg
subchapter before entering into AVS the informaticn required to be disclosed under
this section; however, the mere listing in AVS of a person identified in paragraph
{b) or {(a} of this section does not create a presumption or constitute a
determination that such parson owns or controls a surface coal mining operation.

[2000 rule, 65 FR 79668 and 2007 rule, 72 FR 68031]

fNote: In the 2000 rule, this section was creaied from previous § 778.13. It was re-titled for clarity and
fto specify that the information requirements for applications pertain to both applicants and the
applicant’s operators, It was amended to more closely mirror the requirements of section 507(b} of the
2 Act, See 2000 rule preamble discussion at 65 FR 7964379644,
*Wording changed by Ann
**This section was revised and redesignated in the 2007 O&C rule. Portions of the rule language
from the 2000 rule were carried forward at (a) (2), (b) (1-3), and (d) ({-3). See 2000 O&C rule
language at 65 FR 79688 L
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*#The original langoage from Stephanie... Ann’s language change does not change the overall

mecaning,

The 2007 rule adopted several amendments to § 778.11.
- To more clearly reflect the intent of the 2000 rule, the re
identify any contioller in an application was removed.
- Again, {o more clearly reflect the intent of the 2000 rule, certain relationship information required
in an application is no longer referred to as “ownership and control” information. The title of the

section was revised in 2007 for the same reason. :
- “Associations,” “partner,” and “member” were added fo the classes of relationships other entities

have with the applicant business entity.

- The requirement to identify person(s) responsible for OSM-1 submissions was removed.

- The applicant and operator are required to identify in an application each business entity in the

applicant’s and operator’s organizational strusture “up to and including the ultimate parent entity,”
te*Required disclosure of primary persons in the organizational structure above the Applicant and
Operator but to a lesser level than the application disclosure requirements.

quirement for an applicant or operator 1o

i
[

&*Omitted by Ann

- Modified the information disclosure requirement to identi fy owners of 10 to 50 percent to the
requirement (o disclose all owners of 10 percent or more, We determined that the 2000 rule
introduced confusion by citing 4 percentage not provided for in section 507(b) of the Act.

- We codified that OSM (or other regulatory authority) does not have to make a finding of ownership
or control before entering into AVS information required from applicants under this section, §
774.12, or otherwise provided by an applicant or its operator. We also clarified that the disclosure-of

refationship information under § 778.11 and its subsequent listing in AVS does not create a

presumption of ownership or control,
See the 2007 rule preamble discussion at 72 FR. 68019,

3. 30 CFR 77812  Providing permit history information.

[insert State counterpart or state that there is No State Counterpart]

{a) ¥You, the applicant, wmust provide a list of all nanes under which yvou, your
operator, your partners or principal shareholders, and your operator's partners or
principal shareholders operate or previously operated a surface cosl mining
operation in the United States within the five~year period preceding the date of
submission of the application. .

(b} For you and your operator, you must provide a list of any pending permit
applications for surface coal nining operations filed in the United States. The
list nmust identify each application by its application numbax and jurisdiction, or
by other identifying information whan necessary. .

{¢} For any surface coal mining cperations that you or your operator owned or
controlled within the five-year period preceding the date of submission of the
application, and for any surface coal mining operation you or your cperator own or

control on that date, you must provide the ——
(1) Permittee's and operator's name and address;

(2) Permittee's and operatox's taxpayer identification numbers;

(3) Federal or State permit number and corresponding MSHA numberx;

{4) Regulatory aunthority with jurisdiction over the permit; and

(5) Permittee's and operator's relationship to the operation, including

percentage of ownership and location in the orgaﬁizational stroucturs.

[2000 rule, 65 FR 79669])



Note: This section was newly added in the 2000 rule, It was constructed from provisions in previous
§ 778.13. 1n 2000, the requirement for an applicant to provide the permit history information for the
operator was added and the required submission of the date of MSHA identification number issuance

was removed. See the 2000 rule preamble discussion at 65 FR 79644.

4. 30 CFR 778.13 Providing property interest information,

[insert State countorpart or state that there is No State Counterpart]

You, the applicant, must provide in the pernit application all of the following

information for the property to be mined --

{a)} The name and address of -~ . _
{1) Each legal or eguitable ouner (s) of record of the surface and minera;i

(2) The holder(s) of record of any leasehold interest.
(3) Any purchaseér({s) of record under a raal estalte contract,

(b} The name and address of each ocwner of recerd of all property (surface and

subsurface} contiguous to any part of the proposed permit area.
(c) A statement of all interests, optieons, or pending bids you hold or have made

for lands conbiguous to the proposed permit area. If you request in writing, we
will hold as confidential, under § T73.6{(d) {3} {ii)}) of this ¢hapter, any
information you are requirved to submit under this paragraph which is not on publie

file under State law.
(d) The Mine Safety and Health Administration (MSHA) numbers for all structures

that require MSHA approval,
{2000 rule, 65 FR 79669]

Note: In the 2000 rule, this new section was created from provisions in previous § 778.13. 1t changed
little from the previous provisions except for redesignations. One change was the removal of the
provision that required an applicant to submit information in any format OSM prescribes, See the

2000 rule preamble discussion at 65 PR 79664.

5. 30 CFR 778,14  Providing violation information,
[inserf State counterpart or state that there is No State Counterpart]

(a}.You, the applicant, must state, in your permit application, whether you, your

operator, or any subsidiary, affiliate, or entity which you or your operator own
oxr gontrol or which is under common control with you or your operator, has --

{1} Had a Federal or State permit for surface coal mining oparations suspendad
or revoked during the five-year period preceding the date of submission of the

application; oxr )
(2) Forfeited a pexformance bond or similar security depesited in lieu of bond
in connection with surface coal mining and reclamation operations during the five-

year period preceding the date of submission of the application,
(b) For each suspension, revogation, or forfeiture identified under paragraph (a),

you must provide a brief explanation of the facts involved, ineluding the —-

(1} Permit number,
{2) Date of suspension, revogation, or forfeiture, and, when applicable, the
amount of bond or similar security forfeited. B
(3) Regulatory authority that suspended or revoked the permit or forfeited the
_ 5 RECEIVED
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(4} Current status of the permit, bond, or similar security involved.
{3} Date, location, type, and ocurxent status of any administrative or judicial
proceedings concerning the suspension, revocation, or forfeiture.

(e} A list of all violation notices you or Your operator received for any sucface
g the three-year pericd preceding the

coal mining and reclamation operation durin
In addition you must submit a list of all

date of submission of the application,
unabated or uncorrected viclation notices incurred in connection with any surface

coal mining and reclamation operation that you or your operator own or gontrol on
that date. For each vielation notice reported, you muat inelude the following

information, when applicable --
(1) The permit number and associated MSHA nunber, :
{2} The issue date, identification nunber, and current status of the violatieon

notice. .
{3) The name of the person to whom the violation notice was issuad,
(4} The name of the regulatory authority or agency that issuad the viclation
notice. . : :
{5) A brief description of the violation alleged in the notice.
{6} The date, location, type, and current status of any administrative or

judicial proceedings concerning the violation notice.
{7} If the abatement period for a violation in a notice of violation iasued
under § 843.12 of this chapter, or its State regulatory program equivalent, has

not expired, certification that the violation is being abated or corrected to the

satisfaction of the agency with jurisdiction over the violation.
{8} Fox .all wviolations not covered by paragraph () {7) of this section, the

actions taken to abate or correct the violation.

{2000 rule, 65 FR 79669]

Note: In the 2000 rule, we re-titled the section and amended several requirements. We imposed a 5-
year window for reporting bond forfeitures and added the requirement to expressly identify a violation
number or other uniquo identifier for a violation. We removed the requirements to report permit
issuance dates, MSHA number issuance dates, and abatement information. Sze the 2000 rule preamble

discussion starting at 65 FR 79649.
L. 30 CFRR 840,13 Enforcement authority

finsert State counterpart or state that there is No State Counterpart]

(b} Tha enforcement provisions of each State program shall contain’
sanctions which are no less stringent than those set forth in section 521 of
the Act and shall be consistent with §§ 843.11, 843.12, 843.;3, and %¥843.23

and subchapters G and J of this chapter.

(1994 Procedures rule, 59 FR 54356]

*Note: The 1994 Procedures rule amended § 840.13 by adding a cross-reference to the list of Federal
. sections (843.11, 843.12, and 843.13) whose sanctions with which each State program’s inspection
& and enforcement provisions must be consistent. See 59 FR 54356. However, while anticipated in the

¢ 1994 Procedures rule, 2 section 843.23 has no{ been adopted into the Federal rules. Therefore, it is
unnecessary to include any reference to § 843.23 in § 840.13. :

S
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This is the clarification by Ann on 843.23. | agree




M. 30 CFR 843.11 Cessation Orders,
[insert State counterpart or state tha( there is No State Counferpart]

(a) (1) An authorized representative of the Secretary shall immediately order a
cessation of surface coal mining and reclamation operations or of the ralevant

portion thereof, if he or she finds, on the basis of any Federal inspection, any
condition or practice, or any violation of the Act, this chapter, any applicable

program, or any condition of an
exploration approval or permit imposed under any such program, the Act, or this

chapter which:

{i} Creates an imminent danger to the health or safety of the public; or

{ii) Is causing or can reasonably be expeoted to cause significant, jmminent
environmental harm to land, air, or water resources.

(2} Surface coal mining operations conducted by any person without a valid
surface coal mining permit constitule a condition oxr practice which causes ox can
reasonably he expected to cause significant imminent environmental harm Lo land,
air, or watar resources unless such operations: .

(i} Are an integral, uninterrupted axtension of previocusly pernitted
cperations, and the persson econducting such operations has filed a timely and
complete application for a permit to conduct such operations; or

(ii) Wera conducted lawfully without a permit under the interin regulatory
program because no permit has been required for such operations by the State in
which the operations were conducted. ) :

(3} If the cessation ordered under paragraph (a) (1) of this section will not
conpletely abate the imminent danger or harm in the most expaditious manner
physically possible, the authorized representative of the Secretary shall impose
affirmative obligations on the permittee to abate the imminent danger or |
significant environmental harm. The order
shall specify the time by which abatement shall be acscomplished.

(k) (1) When a notice of violation has been issued under § 843.12{a) and the
permittee fails to abate the violation within the ahatement period fixed or
subgsequently extended by the authorized representative, the authorized
representative of the Seoretary shall immediately order a cessation of coal
exploration or surface coal mining and reclamation operations, or of the portion
relevant to the violation.

(2) A cessation oxder issued under this paragraph (b) shall require the
permnittee to take all steps the authorized representative of the Secretary deems
necessary to abate the violations covered by the order in the most expeditious
manner physically possible.

(0} A cessation order issued under paragraphs (a) or (b} of this section shall be
in writing, signed by the authorized representative who issues it, and shall set
forth with reasonable specificity: (1) The nature of the condition, practice or
viclation; (2] the remedial action orxr affirmative obligation required, if any,
ineluding interim steps, if appropriata; {(3) the time established foxr ababemant,
if sppropriate; and {4) a reasonable description of the portion of the coal
exploration or surface coal mining and reclamation cpexation to which it applies.
The order shall remain in effect until the condition, practice or violatien
resulting in the issuance of tha cessation order has been sbated or until vacated,
modified or terminated in writing by an authorized representative of the
Secratary, or until the order expires pursuant to section 521(z) (5) of the Act and

§ 843.15,
{d) Reclamation operations and other activities intended to protect public health
and safety and the enviropment shall continue during the paeriod of any order '

' ' RECEIVED
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{e) An authorized representative of the Secratary may modify, terminate or vacate
a cessation order for good cause, and nay extend the time for abatement if the
failure to abate within the time previously set was not caused by lack of
diligence on the part of the permittee.
S {£f) An autheorized representative of the Secrataxry shall terminate a cessation
order by written notice to the permittee when he or she determines that all
conditions, practices or violations listed in the ordsr have been abated.
Termination shall not affect the right of the Office to assess civil penaltias for
those violations undexr part 845 of this chapter. '
{g) Within 60 days after issuing a oessation order, OSM will notify in writing the
pernittee, the operater, and any person who has been listed ox identified by the
applicant, pexmittee, or OSM as an owner or controller of the operation, as
defined in § 701.5 of this chapter.
{2000 rule, 65 FR 79670]

Note: Prior to the 2000 rule, this section required notification of those identified as owners and
conirollers when a cessation order (CO) was writien. The 2000 rule changes the notification
requirement from only those identified as owners and controllers, to a general notification of those

persons listed in the CO that a CO has been issued.

N Federal role in Improvidently Issued State Permits & Oversight of Permit Decisions

1. 30 CFR 843.21 Procedures for improvidently issued State permits.

[insert-State counterpart or state that there is No State Counterpart]

{2000 rule, 65 FR 79670}

Note: The 2000 yule amended this section to include inspection provisions analogous to the statutory
provision at section 521(a)(3) of the Act and (o add a provision for a written finding by OSM of an
improvidently issued permit. See 65 FR 79670-79671. o '

In the 2007, rule, this section was removed in its entirety. After reviewing our historic use of §
843.21, we concluded it no longer added significant value fo the Federal enforcement program. See
the 2007 rule preamble discussion at 72 FR 68024,

2. 306 CFR 843.24 Oversight of State permitting decisions with respect to ownership or

control or the status of violations.

[insert State counterpart or state that there is No State Counterpart]

[1994 Procedures rule, 59 FR 54356)

Note: This section was removed in its entirefy in the 2000 rule. The section was conceptually
connected to other provisions in the 1994 Procedures rule that also have been removed or amended.

See the 2000 rule preamble discussion at 65 FR 79654,

0. DPartB847 Alternative Enforcement



[insert State counterpart or state that there is No Sfate Counterpart]

We created new Part 847 in the 2000 rule to provide for enforcement actions not previously
addressed in our Federal regulations. New Part 847 implements sections 518(¢), 51 8(g). and 521(c)
of the Act. : ’

Please refer to the Rule Changes Sidc~6y~Sidc Template to see the compléte Table of Contents and
provisions for Part §47. ' ' -

P, Alternative Enforcement
1, 30 CFR 8472 General provisions.

[insert State counterpart or state that there is No State Counterpaljt}

(&) Whenever a court of competent jurisdiction enters a jundgment against ox
convicts & porson under these provisions, we must update AVS to refiect Lhe
judgment or conviction.

(b) The existence of a performance bond or bend forfeiture cannot be used as thae
sole basis for determining that an alternative enforcement action is unwarranted.
{c} Each State regulatory program must include provigicns for civil actions and
criminal penalties that are no less stringent than those in this part and include
the same or similarx procedural requirements.

{d) Nothing in this part eliminates or limits any additional enfoxcement rights or
procedures available under Federal or State law.

[2000 rule, 65 FR 7_'9671] - ‘

Note: We created new Part 847 in the 2000 rule to provide for enforcement actions not previousty
addressed in the Federal rules. Section 847.2 includes general provisions that— S
- pfiddress the practice of not pursuing alternative enforcement after bond forfeiture,
dgments and convictions under Part 847 will be shown in AVS,
quire State programs to provide for civil actions and criminal penalties that are no less stringent
than in Part 847, and
nothing in Part 847 climinates or limits any additional enforcement actions a tegulatory authority
& may take. ' : '
& * Ann’s version
**-An AVS update when an alternative enforcement action resuits in a judpment or conviction,
~Alternative enforcement cannot be based solely on bond status
-State regulations must have no less stringen( provision for civil actions and criminal peunaltics
** Stephanie’s version '
See the 2000 rule preamble discussion at 65 FR 79655.

%)

2 30 CFR 84711  Criminal penalfics.

[Ainsert State counterpart or state that there is No State Counterpart]

Under sections 518(e) and (g) of the Act, we, the regulatory aunthority, may
request the Attorney General to pursue criminal penalties against any person who--

(a) Willfully and knowingly violates a condition of the permit.; o
' RECEIVED
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{b} Willfully and knowingly fails or refuses to conply with ~-
(1) Any order issued under section 521 or 526 of the Act; orn
(2} Any order incorporated into a final decieion issued by the Secretary under
the Act {except for those orders specifivally excluded under section 518 (@) of the
Aot} ; ox ' ) ) .
(¢) Knowingly makes any false statement, representation, or certification, or
knowingly failes to make any statement, representation, or certification in any
application, record, report, plan, or other document filed or required to be
maintained under the regulatory preogram or any orxder or decision iasued by the

Secretary under the Act.
[2000 rule, 65 FR 79671 and 2007 rule, 72 FR 6803 1}

Wote: This was adopted in new Part 847 and was created to implement the criminal sanctions under
ections 518(c) and 518(g) of the Act. See the 2000 rule preamble discussion at 65 FR 79655.

g the 2007 rule, the opening paragraph of the section was amended to clarify that pursuit of
alternative enforcement under § 847,11 is always at the discretion of the regulatory authority. See the

2 2007 rule preamble discussion at 72 FR 68026.

. “Ann’s wording is different than the original Stephanie drew up, but the meaning and interpretation
i remain the same : :

" 3. 30 CFR 847.16  Civil actions for relicf.

[insert State counterpart or state that there is No State Counterpart)

(a} Under section 521(c) of the Act, we, the regulatory authority, may request the
Attorney General to institute a ecivil action for relief whenever you, the

pernittee, or your agent --—
(1) Violate or fail or refuse to comply with any order or decision that we

issue under the Act or regulatory progran; ‘ 5
(2} Interfere with, hinder, oxr delay us in carrying out the provisions of the

Act or its implementing regulations;
(3} Refuse to adwmit our anthorized representatives onto the site of a surface

coal mining and reclamation operation;
{4} Refuse to allow our authorized representatives to ingpect. a surface coal

nining and reclamation operation;
{8} Refuse to furnish any information or raport that we request under the Act

or regulatory program; or
(6) Refuse to allow aocess to, or copying of, those records that we determine
necesgary to carry out the provisions of the Act and its implementing regulations.
(b} A civil action for relief includes a permanent or temporary injunction, .
restraining order, or any other appropriate order by a distriet court of the
United States for the district in which the surface coal mining and reclamation
operation is located or in which you have your principal office.
{¢) Temporary restraining orders will be issued in accordance with Rule 65 of the
Federal Rules of Civil Procedure, as amended.
(d) Any relief the court grants to enforce an order under paragraph {b) of this
section will continue in effect until conpletion or final termination of all
proceedings for review of that order under the Aat or its implementing regulations
beforehand, the district court granting the relief sets aside or modifies

unless,
the order.

[2000 rule, 65 FR 79671 and 2007 yule, 72 FR 68031]




iNote: Section 847.16 was adopted in new Part 847 and was created to implement the civil actions
% provisions under section 521(c) of the Act. See the 2000 rule preamble discussion at 65 FR 79655,

i In the 2007 rule, paragraph (a) of the section was amended to clarify that pursuit of alternative

" & enforcement under § 847.16 is always at the discretion of the regulatory authority. See the 2007 rule
preamble discassion at 72 FR 68026. *

E+Ann’s wording is different than the original Stephanie drew up, but the meaning and interpretation
“remain the same _ o -

Q. Abandoned Mine Land Coniractor Eligibitity

30 CFR 874,16 Contractor cligibility.
[insert State counterpart or state that there is No State Counterpart]
To receive AML funds, every successful bidder for an AML contract must be eligiblé

under §§ 773.12, 7732.13, and 773.14 of this chapter at the time of contract award
visionally issued permit to conduct surface coal nining

to receive a permit or pro
operations. .

[AML Reclamation Fund Reauthorization Implementat
79671]

Note: The 2000 rule amended the section heading and up
875.20 based upon the amended eligibility provisions adopted in the rulemaking.

ion rule, 59 FR 28172; 2000 rule, 65 FR

deied cross-references in both §§ 874.16 and
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